CHAPTER 1

INTRODUCTION AND ENFORCEMENT PRINCIPLES

1.0
Introduction
This manual was developed for use with the course entitled “Enforcement Case Development and Resolution.”  It is intended to provide a basic understanding of the enforcement process used by local, state, and federal environmental agencies. While the focus is on enforcement of air pollution control requirements, it is applicable to all environmental media. The manual covers all steps including targeting, collecting data that can be used in case development, selecting the appropriate enforcement option, and using the various enforcement tools commonly available in the United States. The manual will focus on the civil and administrative enforcement actions and only briefly discuss the criminal process since that is a process that is used far less than the other two and is conducted by investigators that are specifically trained in that field. 

The terminology used in this manual is the common practice terminology for the environmental enforcement program and does not necessarily represent the specific terminology of a particular agency. Each agency tends to have its own unique terminology that is driven by laws or historical practices. It is therefore important to understand how the common terminology relates to the operation of your particular agency. Across the United States, agencies have many terms for the official notice, required by their law, that must be provided to an entity before a formal enforcement action is commenced and even more names for the documents that informally notify an entity of an alleged violation to resolve the problem without invoking their legal rights including their right to a hearing.

This manual is written primarily for those individuals in an agency who develop an agency enforcement action. The term “enforcement specialist” will be used as the main audience of this manual but depending on the state or local agency this may include the inspector, a regional office engineer, or an individual specifically assigned to this function at the central office.

1.1 
Principles of Environmental Enforcement

1.1.1
Benefits of Effective Enforcement

The design of environmental requirements affects the success of an environmental management program. A good requirement will produce the desired effects without loopholes that can limit the expected results. An enforcement program can improve the results of some less-than-perfect requirements but in general will be limited in its ability to improve upon the requirements. Enforcement can, in some situations, be designed to create results that exceed minimum requirements as a trade-off for penalties. 
An effective compliance strategy and enforcement program brings many benefits to society. First, and most important, is the improved environmental quality and improved public health that results when environmental requirements are fully achieved. Second, compliance with environmental requirements reinforces the credibility of environmental protection efforts and the systems that support them. This reinforcement of credibility applies to the environmental laws and regulations and the implementing agency. Third, an effective enforcement program helps ensure fairness for those who willingly comply with environmental requirements, i.e., leveling the playing field. 
1.1.2 What is Compliance?

Compliance is full conformance with requirements found in federal, state, and local statutes, regulations, ordinances, and permit conditions. Compliance occurs when requirements are met and desired changes are achieved; e.g., when pollution control equipment is installed, emissions are reduced to or below required limits, desired work practices are implemented, emissions and operating parameters are monitored and reported, etc. The goal of an environmental agency is to protect human health and environmental resources. The ultimate goal of a compliance assurance program is to ensure compliance with the requirement adopted by the agency and to instill a commitment in the regulated community to continually maintain these protections. Behavioral changes will be evident as regulated entities adopt environmental values as part of their business ethic and move to adherence with corporate principles that promote environmental stewardship. 

1.1.3
What is Enforcement?
Enforcement is a set of actions that government agencies or others, such as citizen groups, take with or without assistance from the judicial system to compel compliance within the regulated community and to correct or halt situations that endanger the environment or public health. Enforcement is the use of legally established tools or actions that allow the agency to direct the desired change and/or sanction the violating entity. These actions may include government orders or decisions, court actions, or any other action that is binding on the violator. These actions may require correction of the problem on a stated schedule, cleaning or restoration of the environment, payment of fines or monetary penalties, and/or imprisonment. Effective regulatory programs establish expectations that reflect the severity of violations and require less formal responses for submitting a required report late than for willfully emitting toxic substances into the air. 
1.1.4
Motivating Compliance

In any regulatory situation, some members of the community will readily voluntarily comply while others will be less or more resistant to adopting a compliant behavior. We can characterize the regulated community as falling into three groups. The compliant group will meet requirements voluntarily and out of their own initiative. The reactive group will comply as a result of programs that promote compliance, create incentives, and offer technical assistance. Governmental enforcement actions taken against other violators also influence this group. The recalcitrant group will not comply willingly and must be compelled to do so through direct actions of the government. The relative distribution of the regulated community’s resistance to comply generally follows a bell curve. The areas under the bell curve reflecting these three groups, mentioned above, can be depicted graphically as may be found in Figure 1.1A.
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The compliant group (A) needs only to be made aware of requirements and have a clear understanding of these requirements for them to comply. The agency must ensure that its compliance promotion activities achieve these goals. The reactive group (B) constitutes, by far, the largest percentage of the regulated universe and will respond to incentive and recognition programs and the fear of enforcement action with its potential punitive consequences. This group can be deterred from violating most requirements through operation of a sound enforcement program, even if actions are not normally taken directly against them. The recalcitrant group (C) is not willing to comply unless directly compelled to do so. The agency will have to take enforcement actions against them that have real consequences. Achieving long-term and continuing compliance and environmental awareness within this group will generally be a constant struggle requiring recurrent oversight, communication, and intervention. Visible, firm, consistent, and ongoing enforcement efforts may be necessary to ensure compliance of many regulated entities across group B and C, but the need will be most evident within the recalcitrant group.
1.1.5 Deterrence

The dictionary definition of the verb “deter” is “to prevent or discourage from acting, as by means of fear or doubt.”  Vigorous enforcement can create both a specific and general deterrence. That is, inspections and other forms of compliance monitoring and enforcement are undertaken not only to identify specific violators and return them to compliance, but also to generally deter other similarly regulated entities from noncompliance. 

No enforcement agency (in the environmental area or otherwise) or legal system have sufficient resources to directly compel every non-complier to comply. This multiplier or leverage effect of creating deterrence makes enforcement a powerful tool for achieving widespread compliance. Additionally, a well-run compliance assurance program with aggressive enforcement can create an effect that causes regulated entities to move beyond merely preventing or correcting obvious violations to committing the time, personnel, and funding necessary to affirmatively investigate overall compliance and identify pollution prevention opportunities. 

It is generally believed that there are four factors that are critical to the creation of deterrence. They are:

· There is a good chance that violations will be detected.
· The response to violations will be swift and predictable.
· The response will include an appropriate sanction.
· Those subject to the requirements perceive that the first three factors are present.

In developing an enforcement program, these four interrelated factors should be considered separately and together. For example, with continuous monitoring and swift action by the agency a sanction does not need to be severe as long as it is capturing any economic benefit. However, if detection is less likely, then a penalty well beyond the economic benefit may be necessary to create deterrence.

Finally, the perception that the first three factors are present is crucial. The timing and publicizing of the enforcement actions can be as important if not more important than the number of actions.  

1.2
Creating an Effective Compliance Assurance Program
A compliance assurance program is the compilation of agency programs and activities that help to create compliance with applicable requirements. Such programs involve more than just conducting inspections or taking enforcement actions. The most effective compliance assurance programs start with ensuring that requirements are written so that they can achieve the desired results and can be effectively enforced. Promoting compliance through publicizing the requirements, working with groups that represent the regulated community, and creating a complete understanding of the requirement through publicly accessible guidance and interpretation documents are important steps to promote voluntary compliance. Voluntary compliance is also enhanced with the creation of incentive and technical assistance programs that are designed for the specific requirement and the needs of the regulated community. 
If members of the regulated community do not voluntarily comply, then they must be motivated or compelled to comply by the actions of the enforcement resources of the agency. In selecting the appropriate enforcement related actions, agencies should look at and use all of the various enforcement tools. The actions taken and the relative uses of the different tools will be determined by the nature of the regulated community, past credibility of, and respect for, your agency, the availability and skills of enforcement personnel, the availability of, and willingness to use, different enforcement tools and sanctions, and the interests and influences of various stakeholders involved in or following the progress of the case. Most agencies will use all of the different enforcement tools, but the relative degree of use of the different tools may vary based on the factors above as well as the goals and priorities of each agency. In some states where local air pollution control agencies are also operating, the local agency may only address minor violations and/or certain regulated communities and the state agency may have responsibility for the more egregious violations.  The relative use of enforcement tools within an agency will also vary greatly with the nature of the different regulated communities and types of requirements. Distribution of enforcement actions within any agency will likely be pyramidal in nature as depicted in Figure 1.2A. 
Figure 1.2A
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This general distribution which favors less severe enforcement responses is a result of two factors:
· Most violations discovered are minor and the return to compliance can occur quickly.
· Since pursuing enforcement obligates an agency to commit both human and financial resources, resolving violations effectively becomes an important factor in containing costs and running an efficient program.
The last and sometimes overlooked component of a successful compliance assurance program is evaluating its effectiveness. Since an important agency function is to ensure compliance with requirements, it is critical to evaluate the different elements to ensure that resources are being used most effectively. It is necessary to understand why each element of a program is being undertaken and whether it is achieving the desired results. It cannot just be assumed that the effort is producing the results desired. Actual measurement of results is crucial.
The role of a compliance assurance program is to bring the regulated community into continuous compliance, not just to produce enforcement actions. If the same number of inspections is conducted each year for a particular requirement and this produces an increasing number of enforcement actions each year, is the program effective? The behavior of the regulated community is not changing in a positive direction. The regulated community is not being deterred from violating the requirement. The number of enforcement actions and amounts of penalties are indicators of activities of the program but not the effectiveness of the program. Parameters relating to ensuring effective compliance monitoring and compliance rates are also necessary. Choosing a complete set of parameters and measuring these parameters may be more time consuming but is necessary and important to ensure that the program is effectiveness.
 CHAPTER 2

TARGETING

2.0  
Introduction
As mentioned in Chapter 1, there is a continuing need for effective enforcement capacity building. Enforcement agencies will never have sufficient resources to support successful prosecution of all offenders. Given their limited capacity as well as of the courts, agencies can not solely rely on certain elements of deterrence, such as periodic inspections. Further, prosecuting every offender, even if it were possible, would be destructive to the agency’s relationship with the public. Therefore “uniform enforcement of the law” traditionally valued and presented as an important component of an enforcement agency’s professionalism, diminishes in importance. Agencies must seek alternatives to the unilateral goal of complete coverage and explicitly acknowledge their own need to focus attention on high priority problems and their enforcement actions on carefully selected targets.

 The EPA, working with federal, state, tribal, and local professionals, has continued to refine its strategy for compliance monitoring and has continued to develop the relationships between environmental agencies through guidance and policy setting documents. The EPA issued guidance for the response to high priority violations in the latest revision of the “Response Policy for High Priority Violations of the CAA: Timely and Appropriate Enforcement Response to High Priority Violations-2014” (Aug. 2014) and “Issuance of Guidance on Federally Reportable Violations for Clean Air Act Stationary Sources” in 2014. These documents, in addition to other published documentation from the EPA, seek to guide compliance monitoring and targeting nationally. See Appendix 2A
Further, the EPA, in 2016, revised a document entitled, “Clean Air Act Stationary Source Compliance Monitoring Strategy”. Again, the document reflected the experiences and views of federal, state, tribal, and local air pollution control specialists and established policy for compliance monitoring activities. See Appendix 2B. This guidance may continually be updated as compliance monitoring techniques evolves. The emphasis continues to be placed on Title V major sources and a limited subset of synthetic minor sources. Also, compliance monitoring is defined in this policy as three distinct categories: Full Compliance Evaluations, Partial Compliance Evaluations, and Investigations. Each are defined in Appendix 2B.

Criteria for targeting remain much the same and follow the major heading found below.

2.1 Criteria for Targeting Problems

There are many ways to focus or target the agency’s resources. Is it important to your agency to focus on non-attainment areas, or larger polluters, or companies with a non-compliance history?  While not all inclusive, some criteria for consideration in defining interests in a chosen priority area are enumerated below:

2.1.1 Hazardous Air Pollutants
a. Highly toxic emissions.

b. Newly regulated NESHAPS sources.

c. Large Toxics Release Inventory emitters.

d. MACT Sources. Some of the new MACT standards may have a population of thousands of sources and will need to be to be further prioritized.

2.1.2 Non-attainment Areas for Criteria Pollutants

a. Large contributors of the pollutant of concern (high emitters).

b. Sectors contribute a significant amount of the pollutant.
c. Sectors emitting the pollutant and having major compliance problems.

d. New Source Review of a growth sector.
2.1.3 PSD Areas
a. Sources impacting natural parks and vistas.

b. Sources using a major portion of the degradation increment.

2.1.4 Sources with Special Characteristics

a. Sources with substantial increases in production capacity.

b. Sources with substantial increases in output of products.

c. Sources with substantial new products or production lines

d. Sources with recurrent malfunction events of major consequence.

e. Sources with substantial emission increases

2.1.5 Areas with High Potential for Citizen Concerns

a. Sources located in or near areas with potential environmental justice concerns.

b. Sources emitting substantial pollutants in high population areas.

c. Sources in proximity to communities with emissions resulting in concentrated and/or repeated citizen complaints.

d. Sources with special permit conditions designed to limit emissions to levels less than major source thresholds, and especially those with emissions very close to those thresholds.

e. Sources associated with or in proximity to special health and/or environmental assessments and studies.

2.1.6 Poor Compliance History
Companies or facilities that have a history of coming into and out of compliance.
2.1.7 Sectors

a.  Sectors for which new requirements have recently been adopted.
b   Sectors that have a poor compliance record.
Focusing on a specific business sector can create some advantages to the agency. The agency will develop a better understanding of the sector’s operations, the control options, and potential issues that might be raised. It also removes the argument from each source as to why they were singled out. 

2.2
Examine Available Data
Organize the information to be used in targeting based on a single criterion or several contributing criteria for a source category. Then examine historical and current data covering an extended period. As an example, identify an industry that has expanded significantly during the past 5 years. Look at capacity or production change over that period of time. Plot the data to highlight trends visually and read and examine supporting information on forecasts of trends for the industry.

Plot the data for different processes over time and compare and determine which processes are favored for more expansion. Then target certain processes for further focus.

· High emitting processes.

· Processes set for growth.

· Processes that are largely uncontrolled.

· Processes experiencing frequent and/or significant malfunctions and noncompliant releases.

2.3 Other Clues for Targeting
Look for companies or sectors that have had similar problems and/or violations in several facilities in other parts of the country, or for similar problems/violations among several companies in an industry sector. Be on the lookout for process improvements or cost savings measures that, if adopted by the industry as a whole would increase emissions in critical areas of your jurisdiction.

ECHO (Enforcement and Compliance History Online) is an online system maintained by EPA that provides the compliance history across all media and other useful data such as local environmental conditions and demographic profile of the surrounding area. ECHO can be a very useful tool in refining a strategy for a targeting.

2.4 Conclusion
Many times, traditional enforcement has involved reacting after violations and/or damage has occurred on a case-by-case, incident-by-incident, failure-by–failure basis.  Enforcement agencies may, by practice or necessity, find themselves dealing with problems as they arise and therefore organizing their activities around complaints and failures rather than around strategies and opportunities for prevention and intervention. In police departments this is called 911 policing. Agencies are better served to make attempts to focus on preventing the occurrence of violations and positively influencing human behavior.

Enforcement agencies of the future must accept that there will be occasions when their effectiveness will depend upon their thoughtfulness, their skill at eliciting community perceptions and opinions, their open-mindedness in framing issues for analysis, their versatility and creativity in generating and implementing a wide range of solutions, their salesmanship in procuring public and political support and their lucidity and credibility in giving an account of their decision. An integrated compliance strategy (problem solving approach) organizes the tools around the work rather than vice versa. It identifies important risks and then it develops coordinated multifunctional responses. Often it invents new tools, techniques, and solutions tailor-made for the problem in hand.

The concept of compliance assurance may be most effectively attained when the government acts on behalf of citizens, not against them, even when agency actions are by necessity somewhat coercive or adversarial.

CHAPTER 3

COLLECTING DATA

3.0
Introduction
A case will be won or lost on the strength of the evidence and supporting information that is available. It is important to recognize that you are not only gaining facts to convince management within your office to move forward with the recommended actions but also to convince a hearing officer or judge. The amount of evidence that must be collected will be related to the nature of the applicable requirements and the range of actions expected that may be required. The amount and type of facts and information necessary to support an administrative order may be less than what is necessary to pursue an action in court, but you should always build a case with the thought in mind that the case may have to go to trial. In gaining approval of the recommended action, it is necessary to convince approving officials that this type of action is warranted, given the insult to the environment, the harm to public health, the compliance history of the company, the need to create a deterrent effect, and the unlikelihood of resolving this matter with lesser action.

It is also important to note that, at the beginning of a compliance investigation, the ultimate fate of the case and the actions that may be required of your agency are not fully known. It is therefore crucial that the collection of evidence be done in such a manner that it may be usable in higher levels of informal actions as well as in the judicial system. Evidence must be admissible in court and pass the close scrutiny of the opposing legal counsel.

3.1
Information to Advance the Case


To advance the case in your agency it is important to collect information to support the recommended enforcement action. Agency case decision-makers are more likely to support a more aggressive enforcement response if they are convinced that it is the appropriate response. The type or degree of enforcement response to be pursued is a subjective decision that is based on agency rules and policies, past practices, and what is necessary and proper to bring the violator back into compliance and potentially punish for past actions. It may also be important to factor in what impact the action will have on creating a general deterrence. A wide range of enforcement responses may be legally allowed and therefore a case must be made for the recommended response. Even when agency policy appears clear and direct, the circumstances of an individual case may command a more or less severe response, subject to approval of the agency. The collection of information to support the decision is not only necessary to influence the decision-maker but also to create a record of why this case may be different from other past or future cases.

The types of information that affect the choice of enforcement action include the following:

· History of compliance by the facility or parent company

· Deviation from requirement - both time and amount

· Air quality in the affected area

· Sensitive environs or populations 

· Willingness of company or individual to cooperate with the government

· Past agency attempts to provide compliance assistance and work with the violator

3.1.1
History of Compliance
While the nature of the violation usually provides a guide to the necessary response, if the facility or the parent company has a long history of noncompliance, it may be an indication that environmental compliance and stewardship are not part of the corporate mindset. Information that shows a pattern of non-compliance should be documented for future use in the case, especially if the violations are similar in nature. The lack of training or work procedures necessary to help ensure compliance can also be shown. It is also informative to look at all environmental programs, not just the air program, since your agency has responsibility for compliance in all environmental matters.

3.1.2 Deviation from Requirement

Not all violations of a requirement are equal. For example, stack emissions can exceed the requirement from a few percent to hundreds of percent over the legal requirement. The violation can be relatively short in duration or occur over a long period of time. Photographs, charts, or illustrations of the extent of the violation can help show why this violation is important to correct and the importance of the case. Stack testing results, continuous emissions monitoring data, and parametric monitoring records can also prove valuable in identifying the severity of a noncompliance event.

3.1.3
Air Quality in the Affected Area
It is assumed that ensuring compliance is important to meeting air quality standards or maintaining air quality. Showing the relative impact on an air quality problem can show the importance of your action. Is the violation a significant part of an area’s inventory or do the emissions have a modeled impact on air quality?

However, for most small to medium size sources this impact may work against an aggressive response since a single source will likely have insignificant impact. For pollutants like HAPs where there is not an ambient standard, modeling may be useful to show an impact on sensitive receptors like schools.
3.1.4
Sensitive Environs or Populations 

Do the emissions have an impact on sensitive environs or populations as evidenced by monitoring, modeling, personal observations, or citizen complaints?  Do the emissions impact a community with potential environmental justice concerns? Are there schools or hospitals in the downwind impact area?  Do the emissions exceed risk levels that have been defined by your agency as significant?  Are there crops, important natural resources, or businesses which are sensitive to air quality that may be impacted? Maps and photographs of the proximity to sensitive areas can help show the importance of the case.

3.1.5
Compliance Nature of the Regulated Sector
Is this one of the last facilities in the regulated sector to come into compliance or is there widespread non-compliance in the sector?  Has the rest or most of the sector voluntarily taken actions to comply?  Compliance information on the relationship of this violator to the sector’s compliance rate can help demonstrate the importance of a case.

3.1.6
Cooperation
Does the company or individual have a history of being recalcitrant, fighting government actions or appearing to cooperate just to delay actions?  While care must be given to fairness and the nature of current violations, other factors that should be considered include the history of the regulated entity’s interactions with your agency and whether the violator has engaged in delaying tactics or other uncooperative activities. 

3.1.7
Past Agency Attempts to Provide Compliance Assistance and Work with the Violator
Has your agency provided information about the requirement to the company, has it provided or offered compliance assistance, or have inspectors or agency personnel tried informal enforcement with the company?  In some situations, documenting that the agency has diligently attempted to work with the violator to assist them to comply can be a convincing argument for initiating enforcement action and certainly can strengthen the argument for stronger enforcement action.

3.2
Inspections
Inspections are a primary means by which agencies gather data and information to ensure a regulated entity is in compliance with laws, regulations and other requirements such as Title V operating permit conditions. An inspection is the physical examination into the environmental affairs of a regulated facility to determine if it is in compliance with environmental requirements. To determine compliance, the agency evaluates the actions and documentation of the facility. Evidence is collected to support the agency’s position on compliance or non-compliance. The inspector’s primary job is not only to document potential violations but to critically observe  the operations of the facility and to evaluate compliance status. The inspector  is a fact finder. If violations are uncovered, additional data collection may focus on that operation.

The first question that arises in planning an inspection is whether the compliance determination inspection will be unannounced. Most agencies carry out  unannounced inspections to ensure that they are getting an unprepared view of the facilities operations and records. When inspections are announced, most agencies usually provide only a few hours’ notice to ensure that certain operations will be operating, or necessary personnel will be present. Compliance inspections differ from inspections that are conducted for the preparation of a Title V permit. These inspections are more normally announced since the agency wants to ensure that all necessary personnel and information is readily available. 

The success of an agency in prosecuting a violator is determined by the quality of the field work performed. By performing sound technical work and adhering to legal requirements, the agency’s inspectors can ensure that work will become an integral support component in the development of the case.

Some of the steps that a field inspector can take to ensure high quality workmanship include:

· Adequate planning for an inspection

· Adherence to proper sampling procedures

· Thorough documentation of observations, information provided, and procedures followed

· Assurance of a complete inspection report/file

3.2.1
Inspection Preparation

The success of an inspection is directly related to the amount of preparation done. The inspector should be knowledgeable of the relevant CAA regulations, familiar with the policies and requirements of their agency, and the contents of any permits for that facility that were issued by their agency. It is also important for the inspector to review the agency file on the specific facility in order to have a sufficient understanding of the facility’s layout, the process and control equipment, production levels, and any past environmental issues at the facility.

The inspector should also be sufficiently knowledgeable of the processes, potential types and locations of emissions, operation of control devices, and regulatory/permit requirements. Regulation writers and permit engineers within the agency are good sources of additional information. The inspector needs to develop an understanding of what are normal operations at the facility so that if the facility is not operating at its normal conditions, the inspector can ascertain the causes and any potential impacts on emissions. The inspector should understand what the expected operating parameters are for each control device, how these parameters are measured, and what recorded data should be available.

To ensure an adequate understanding and familiarity with the source/source sector prior to the planned inspection, the inspector should take advantage of all available resources. In addition to obtaining information from others in the agency who have relevant knowledge, the inspector should research, among other resources, company websites/publications, trade or industry journals, and online tutorials on the industrial sector. 
With the implementation of the Title V operating permit program, the facility’s permit has become the primary guide to conducting a complete and thorough inspection. The Title V operating permit consolidates all agency and federal requirements that are applicable to the facility into a single document and provides various specific parameters that can be used to monitor and determine compliance. It is also a necessary guide for understanding what information must be collected and reported by the facility and how records must be maintained. Remember that Title V operating permits are enforceable on their own and you do not have to prove a violation of the underlining regulation.
There is a growing use of electronic data and online tools to both monitor environmental conditions and provide compliance history of facilities. For example, ECHO (Enforcement and Compliance History Online) is an online system maintained by EPA that provides the compliance history across all media and other useful data such as local environmental conditions and demographic profile of the surrounding area.
While most inspections require physical entrance to the facility, in some situations important compliance information can be gained without entering the facility. In planning the compliance review, determine if it is desirable to collect some evidence without entering the facility or announcing your surveillance of the facility. Therefore, as part of inspection preparation it should be determined if this is desirable and where off-site evidence can be collected. It is important to remember that any unannounced off-facility evidence collected, such as visible emission observations, must be collected from a location where you are legally allowed to be. The legal phrase “Open field” and “in plain view” (see Chapter 10 for more discussion) refers to situations from which the inspector can make off-site observations of the facility’s operations.

Finally, in preparation for an inspection, the inspection should consider health and safety issues.  Facilities will vary greatly depending on the nature of the health or safety concerns associated with an inspection.  There may be toxic chemicals, heat and fire consideration, or hazardous obstacles that you may face. The inspector needs to understand the hazards presented and take appropriate precaution. With some industry sectors, special safety clothes and footwear is necessary and, in some circumstances, outer garments should not be taken home for cleaning to prevent contamination of your home and family. See Appendix 3A “Health and Safety Manual for Field Activities” for information and a planning tool. 

3.2.2
Entrance and What You Should Know to Prevent a Denial of Entry
In order to collect evidence during an inspection, access to the facility is usually needed. Environmental agencies, through the provisions of various statutes the agency administers, have the legal authority to enter and inspect private and public facilities. In most situations, the facility to be inspected will give voluntary consent for the agency representative to enter and inspect the facility. While warrants to search or seize private property are required by the Fourth Amendment of the U.S. Constitution, the courts have established exceptions where warrantless inspections can occur (See detailed discussion in Chapter 10). However, if you are refused entry for a lawful inspection, the inspector should contact their supervisor or an agency attorney to see if they can convince the source to allow a voluntary inspection.  If your superior or agency attorney cannot convince the source to allow you to enter voluntary, an escort by law enforcement personnel or even a warrant to enter the premises may be needed. 
Under most environmental statutes, the conditions of who can conduct an inspection and under what conditions are established. The inspector should approach entry to the facility with a professional and courteous attitude. The inspector should identify himself or herself, present credentials, state the nature of the inspection, and ask to see the appropriate facility official for the inspection. While the inspector’s authority is not normally challenged and voluntary access is normally given to conduct the inspection, it is important to be familiar with your legal authority and any conditions associated with it.

If it appears that entry is being denied, it is important to check to ensure that you have addressed the following questions:

1. Did you identify yourself verbally and present credentials (i.e., official agency badge, or documents) showing delegated authority to a person-in-charge? 

2. Did you explain the reason for your visit and the legal basis for your request for entry? 

3. Did you explain the scope of your inspection? 

4. Did you visit the facility at a reasonable hour? (i.e., regular business hours, operating hours, or hours when the issues of compliance are best observed?)  If not during regular business hours, further explanation should be provided regarding the necessity of the visit.

5. Did you enter through the main gate or office? 

6. Did you locate the person-in-charge as soon as you arrived? 

7. If applicable, did you present the necessary written notice? 

Once you have addressed the above questions and have still been denied entry, you should politely leave the facility. The next step is to contact your office and explain the difficulty that you have encountered. Most agencies will usually have a legal representative call the facility official to discuss the matter and hopefully resolve the entry problem. However, if entry is still denied, then a warrant for the inspection may be necessary.

Over the years there have been many cases concerning the scope and conditions of authorized entry and the protection of individual rights. In very broad terms the courts have upheld statutory authority to enter a facility for the purpose of conducting a compliance inspection. A court with adequate jurisdiction may direct you to enter a facility to obtain information, objects, or documents through an administrative or criminal warrant. The inspector is then strictly limited to the tasks identified in that warrant.

There are two bases for a civil administrative warrant: (1) reasonable cause to believe that a violation has occurred, is occurring, or is about to occur at the facility or (2) selection of the facility for inspection because of a preexisting administrative plan for entry.

In gaining entry to conduct an inspection it is important to present your credentials. When presenting your credentials, the inspector should not hand over the credentials or allow the facility to take a picture of the credentials. Credentials are assigned government property. It is the responsibility of a credential holder to maintain possession, accountability, and protection of said property.
Not every employee of your agency can conduct an inspection. The laws under which your agency acts, and internal delegation actions dictate which individuals may conduct inspections. Most laws state that the Administrator (or agency equivalent) or designee may conduct inspection. For example, the federal Clean Air Act states in Section 114 (a) (2) that

“the Administrator or his authorized representative, upon presentation of his credentials - 

       (A)
shall have a right of entry to, upon, or through any premises of such person or in which any records required to be maintained under paragraph (1) of this section are located, and

(B) may at reasonable times have access to and copy any records, inspect any monitoring equipment and method required under paragraph (1), and sample any emissions which such person is required to sample under paragraph (1).”

The inspector’s documentation as a designee may appear in the credentials the individual carries such as their badge, or in an internal agency delegation memorandum that show the inspector’s designation of authority from the statute, regulation, or ordinance. Since it is different in every agency, inspectors should understand where their authority is derived, and any conditions associated with this authority.

3.2.3
Sampling


Proper sampling is important to show that the evidence being used to prove a violation will be admitted and will stand the test of examination by the opposing side. The inspector must ensure that all sampling protocol meets the requirements identified in the sampling method. If it is necessary to deviate from a protocol, it is important that the deviation and reason for the deviation be identified and documented. The same is true for any deviation in the analysis of the sample. An important procedure in taking samples is ensuring a proper chain of custody.

3.2.4
Note Taking
The importance of clear, concise, and objective note taking, and other data gathering cannot be overemphasized. While the inspector may view their field notes as only a personal guide to preparing the formal inspection report, they are in fact agency records of vital importance to potential future enforcement proceedings. 

The inspector’s notes in the field are the core record of the inspection and may be recorded in a logbook, on an inspection form, or in a laptop computer. The documentation should create a comprehensive road map to all that occurred during the inspection, it need not duplicate all that is already contained on sample tags, chain of custody forms, data sheets collected, etc. The entries should be concise but detailed enough to allow the inspector to remember what was meant by the notation shortly after, during the creation of a narrative report, or many months later when the matter arises in a formal proceeding.

Inspectors should bear in mind that virtually every piece of paper (including field logbooks and notes) associated with the inspection is likely to be seen by the opposing side as part of the discovery process if the case is likely to go to trial. They will be used to prepare the defense and, if flaws are found, may be used as evidence against the government’s case. It is essential that such material contain facts only. No personal opinions or conclusions of law should be included in inspector’s notes or reports although it is acceptable to record where evidence exceeds limits and the conditions of applicable requirements that may be exceeded.

Opinions can be damaging because the defense may contend that you are biased against the facility. It is not advisable to record an opinion such as, “The company is trying to affect the outcome of the inspection and hide information.”  It is better to objectively document obstructions to your inspection in clear factual statements such as “Because there was excessive smoke from the boiler stack (in the range of 60-80 percent opacity) I asked to see the opacity monitor records and the boiler input data that were required to be recorded under the Title V permit. I asked to be taken to the monitor and records, but the company representative indicated the company needed to find the right person to obtain the records for me. At the end of the inspection, the company did not produce the records and the representative indicated that the company would have to send them later.”  The first statement is subjective and opinionated and the second is factual and professional. 

Though not necessarily associated with a specific violation, inspectors also document information relevant to establishing the legality of the inspection itself. Field logbook notes regarding entry procedures, signed items such as required notices, entry warrants, etc. are evidence that the inspector conducted a lawful inspection and had the authority to collect evidence supporting the alleged violations.

The historical approach has been to record field notes in a bound notebook describing chronological log of events, observations, data collected, and statements made. While it is not a good practice to tear pages out of the notebook, if you must tear out a sheet of paper for some reason, tear out the last page of the notebook so that your notes will still have a complete chronologic appearance of your inspection observations. Many agencies provide inspection forms that may be used. In such cases, they may or may not be supported by field notes. Modern inspection approaches are migrating towards the use of laptop computers. This technology, while extremely efficient in many cases, brings new challenges including susceptibility to moisture, data storage issues, and other failures. In all cases, proper care should be taken to protect, and in many cases provide redundant, records for future use.  A hard copy of any electronically generated inspection file should be printed and kept in the office file, locked to prevent revisions after the inspection, or agency specific policies should be followed for ensuring accuracy of inspection notes. 
It should be noted that the collection and storage of data is changing rapidly with the rapid advancements in electronic technology. This includes the protection of the data. Agency policies on collection and retention of field collected data will therefore continue to evolve. In the future, hard copies of field data may no longer be a requirement when electronic storage is deemed sufficient for both compliance monitoring and enforcement purposes. Therefore, the most important principle relating to field data is to follow current agency policy.  
3.2.5
Interviewing


While most of the activity during an inspection will involve the collection of physical evidence and personal observations, additional important information can be gained through interviewing facility personnel and officials. Informal interviewing occurs in every inspection. More formal interviewing follows prescribed procedures and is used more extensively by criminal investigators than administrative/civil investigators. 

A good interview requires a combination of skill, training, and experience. Some helpful hints can make an inspector more effective in collecting information via an interview.

1. Develop rapport with the interviewee - Establish confidence and friendliness by talking about common topics for a short period of time. Keep the conversation informal and easy. Appear interested and sympathetic to the interviewee’s concerns. Do not begin the interview until the subject appears to be cooperative. Remember that first impressions are lasting.

2. Location and timing of interview - Try to conduct the interview in a quiet area with few interruptions. Ensure there will be sufficient time to complete the interview.

3. Background information - During the initial discussion, get some background information on the individual such as name, position at facility, how long the individual worked for the company, and responsibilities. 

4. Interview - Have a plan for your questioning. Stay on the subject matter. Separate facts from opinions. Seek ways of confirming important facts. Avoid hostile or incriminating questions. Try to ask question that avoid yes or no answers. 

5. Interviewer - The interviewer should be honest, have integrity, and demonstrate an interest in seeking the truth. Rapport with the interviewee should be established and maintained. Listen and evaluate responses. Maintain self-control so that you do not become emotionally involved in the investigation.

How you interact with the interviewee is important to gain accurate information and evidence. Below are helpful tips for your dialog during an interview:
•
Encourage the interviewee to answer but keep the conversation ‘easy’. Don’t hurry or pressure the interviewee to answer immediately. 

•
Try to interview a single person at a time if possible.

•
If the interviewee becomes uneasy or defensive, try to re-establish rapport before continuing your questioning.

•
Start with more general questions and progress to more specific questions as the interview progresses.

•
Try to use language that is friendly or ‘softer’ and avoid confrontation language or ‘fighting words’

•
Use open ended questions beginning with an interrogative such as ‘where’ or ‘why’ or use phrases such as ‘Tell me how’. These questions allow the interviewee to feel in control of their responses, while providing more complete responses with a more logical progression.

•
Avoid ‘yes-or-no’ questions unless necessary. 

•
Avoid leading questions, instead ask each portion of the question as a standalone question and follow-up on their responses. Also avoid questions that suggest a response and instead use this questioning method. 

o
E.g., instead of “You saw a truck take away those 20 drums, was it a blue truck?” start with, “Did you see a truck come here?” and follow-up with, “What did it do?” and later, “What color was the truck?”

o
E.g., avoid “You don’t know the type of truck, do you?” 

•
Avoid complex or compound questions and instead ask simpler questions and follow-up.

•
At the end of the interview, summarize the information provided in the proper sequence back to the interviewee and ask them to confirm the correctness of your interpretation.
3.2.6
Photographs
Photographic evidence is important supporting evidence to show what the inspector saw during the inspection. It can provide a powerful impression on the deciders of fact. 

 SEQ CHAPTER \h \r 1A photograph may be admitted into evidence provided a witness (not necessarily, but preferably, the photographer) gives evidence of its accuracy. Photographs should each be identified individually as an exhibit with a statement identifying the photograph, unless an album is produced as one exhibit. If an album is produced, an index should describe each of the photographs. The statement should say when and where the photographs were taken, who took them, and what they show. For example, the statement might be “Taken by Tom Mix at 2:35 p.m. on 4-22-2006 from a field approximately 300 yards north of Acme Industry’s boiler house #2. The picture shows the smoke from the #1 stack.”
Many agencies have specific policies regarding photo logs that must be kept as photographs are taken to ensure the accuracy and validity of the photos. See Appendix 3B for an example photo log.
The inspector needs to ensure that each photograph is a true representation of the fact that was seen. Special filters or refinements to the picture later should be avoided. The date and time the photograph was taken, the location from where it was taken, and the photographer should be recorded in the inspection logbook. Any digital camera or any camera with date and time stamp capabilities are useful if there is documentation that the camera clock is properly calibrated. This function should be turned off if calibration is not possible or the camera clock is not reliable. The evidence and credibility of the inspector can be called into question if the date and/or time is obviously incorrect.

If any refinements are made for presentation of the photograph such as cropping, it should be noted during the presentation of the evidence. A true copy of the negative or digital file should always be retained.  An original copy is especially important with the use of digital photographs as the date and time of the photograph is retained with the file, and any modifications to that information may subject the inspector to undesired questioning. See Appendix 3C “Digital Camera Guidance for EPA Civil Inspections and Investigations”
3.2.7
Inspection Closeout
There should be a closing conference with the facility representative after completion of the inspection. This conference with the facility representative should:

· Provide an opportunity for the inspector to discuss preliminary findings (including potential violation or problems uncovered during the inspection). Many agencies have policies that forbid a declaration of “violation” during the closeout discussion since other non-inspection determinations (i.e., off-site compliance monitoring activities; management review) must also be made before a violation can be established.
· State that all information presented is preliminary and may change with additional analysis. Remember that you should not declare a facility to be in violation unless and until the procedures of your agency have been fully met.

· Resolve any outstanding questions or issues.

· Seek out any information still needed and if it cannot be immediately provided get a commitment date for delivery of the information.

· Allow for the proper signing of needed chain-of-custody forms such as receipts for samples or records received.

· Ascertain if the company is making a business confidential claim on any of the material you have received.

· If asked, provide information on how and when a copy of the final inspection report can be obtained (It is important to understand your agency’s policy on this matter). 

Finally, it is important to remember that the inspector is there to collect information and evidence to determine the compliance status of the facility and not to be a consultant on methods and equipment to achieve compliance. Inspectors can provide appropriate general, and limited site-specific compliance assistance. While inspectors may answer questions generally about the requirements of facilities and provide published guidance to the facility representatives, they should not be providing advice on how to return to compliance or answering specific technical questions about the requirements.  However, no inspector wants to hear from the defendant, in court, that “ we did what the inspector told us to do and did not achieve compliance.”  See Appendix 3D “Role of the EPA Inspector in Providing Compliance Assistance During Inspections” for guidance on this subject. While this policy is binding on EPA inspectors, it does represent “good practices” for state, local, and tribal inspectors. 
3.2.8
Inspection Report
The purpose of an inspection report is to record what the inspector has observed, learned, and discovered. The report must be clear enough to inform others and yourself, at a much later time. Depending on the extent and nature of the inspection, your agency may use different report formats. These may include a checklist, a fill-in report, or guidelines for a narrative report. There may also be specific inspection report forms that become a part of the complete report. Your agency may have guidelines for report preparation.

Regardless of the format, the report should be prepared as soon as possible. Rules of evidence allow you to refresh your memory at trial from your report or read from it if it does not refresh your memory, provided that the report has been accepted as an exhibit. Excessive time between an inspection and completion of the corresponding report may complicate its use as evidence.

How soon after the inspection should the final inspection report be completed depends on the policy of your agency. Attached is guidance for USEPA inspectors (Appendix 3E “Final Policy on Civil Inspection Report Timeliness”).
An inspection report should contain organized and coordinated evidence gathered in an inspection and presented in a comprehensive, usable manner. While the format and exact contents of the inspection report vary, the report should always contain enough information that the reader can determine the following:

· What was inspected.

· The date and time of the inspection.

· The specific reason for the inspection.

· Who participated in the inspection.

· Documentation that all notices, receipts, and other legal requirements were met.

· Actions taken during the inspection, including the chronology of these actions.
· Statements, records, physical samples, and other evidence obtained during the inspection.

· Observations that were made during the inspection.

· The results of sample analyses relating to the inspection. If sample analyses will not be available until well after the inspection, then this information should be documented in a supplement report.

Qualitative characteristics of good inspection reports include:

· Free from opinions, rumors, and prejudices.

· Concise and free of jargon and unnecessary information.

· Clearly written, well organized, and understandable without the help of the inspector.

It is important to remember that the inspection report is an agency record that must stand by itself even if the inspector is not available to provide testimony. 

3.3
Certifications and Calibrations
Calibration records may be direct or indirect evidence that a violation exists The Federal Rules of Evidence and the requirements thereunder for evidence, includes authenticity and validation by the individual asserting the evidence Thus, such information may be admissible in an enforcement proceeding. Testing protocols may require the certification of individuals conducting such tests or operating equipment that requires calibration on a prescribed basis. It is important not only to ensure that this occurs but also that you collect evidence to that fact. 

3.4
Title V Permits
With the passage of the 1990 Clean Air Act Amendments, the operating permit program (Title V) was made mandatory. Prior to these amendments, operating permit programs could be established and some agencies did establish limited programs. The addition of this program was driven by a number of practical reasons that had become clear after implementation of the 1970 Clean Air Act Amendments:

· Operating requirements were found in many separate documents, such as project-specific construction permits and operating permits. Consolidation into a single document was desired.

· While the clarity and certainty of requirements continued to improve, there were still considerable interpretations that were necessary to apply the requirements to individual operations. 

· The agency was lacking regular and continuing evidence of the compliance status of each facility because information had to be collected on an as-requested basis. 

· The Clean Water Act’s National Pollutant Discharge Elimination Program (NPDES) programs showed the usefulness of operating permits to regulation and monitoring of environmental facilities. In fact, the self-monitoring and reporting requirements of the NPDES program provide the basis for most water enforcement cases and became a model for the Title V program.

· Congress and U.S. EPA wanted all pertinent operating conditions to be federally enforceable.

3.4.1
Title V Rules
The value of the Title V program is to ensure a clear understanding of what is expected to achieve and demonstrate compliance, require collection of compliance evidence including operational information and monitoring data, create reporting and recordkeeping obligations, and establish clear enforceability. Some excerpts from the Title V rule pertaining to permit content are presented below:

40 C.F.R. § 70.6 Permit content.

(a) Standard permit requirements. Each permit issued under this part shall include the following elements:

. . . 
(6) Provisions stating the following:
(i) The permittee must comply with all conditions of the part 70 permit. Any permit noncompliance constitutes a violation of the Act and is grounds for enforcement action; for permit termination, revocation and reissuance, or modification; or for denial of a permit renewal application.


. . . 
(c) Compliance requirements. All part 70 permits shall contain the following elements with respect to compliance:
(1) Consistent with paragraph (a)(3) of this section, compliance certification, testing, monitoring, reporting, and recordkeeping requirements sufficient to assure compliance with the terms and conditions of the permit. Any document (including reports) required by a part 70 permit shall contain a certification by a responsible official that meets the requirements of § 70.5(d) for this part.
(2) Inspection and entry requirements that require that, upon presentation of credentials and other documents as may be required by law, the permittee shall allow the permitting authority or an authorized representative to perform the following:
(i) Enter upon the permittee's premises where a part 70 source is located or emissions-related activity is conducted, or where records must be kept under the conditions of the permit;
(ii) Have access to and copy, at reasonable times, any records that must be kept under the conditions of the permit;
(iii) Inspect at reasonable times any facilities, equipment (including monitoring and air pollution control equipment), practices, or operations regulated or required under the permit; and
(iv) As authorized by the Act, sample or monitor at reasonable times substances or parameters for the purpose of assuring compliance with the permit or applicable requirements.
(3) A schedule of compliance consistent with § 70.5(c)(8) of this part.
(4) Progress reports consistent with an applicable schedule of compliance and Sec. 70.5(c)(8) of this part to be submitted at least semiannually, or at a more frequent period if specified in the applicable requirement or by the permitting authority. Such progress reports shall contain the following:
(i) Dates for achieving the activities, milestones, or compliance required in the schedule of compliance, and dates when such activities, milestones or compliance were achieved; and
(ii) An explanation of why any dates in the schedule of compliance were not or will not be met, and any preventive or corrective measures adopted.

(5) Requirements for compliance certification with terms and conditions contained in the permit, including emission limitations, standards, or work practices. Permits shall include each of the following:
(i) The frequency (not less than annually or such more frequent periods as specified in the applicable requirement or by the permitting authority) of submissions of compliance certifications.
(ii) In accordance with § 70.6(a)(3) of this part, a means for monitoring the compliance of the source with its emissions limitations, standards, and work practices;
(iii) A requirement that the compliance certification include all of the following (provided that the identification of applicable information may cross-reference the permit or previous reports, as applicable):

(A) The identification of each term or condition of the permit that is the basis of the certification;

(B) The identification of the method(s) or other means used by the owner or operator for determining the compliance status with each term and condition during the certification period. Such methods and other means shall include, at a minimum, the methods and means required under paragraph (a)(3) of this section. If necessary, the owner or operator also shall identify any other material information that must be included in the certification to comply with section 113(c)(2) of the Act, which prohibits knowingly making a false certification or omitting material information;
(C) The status of compliance with the terms and conditions of the permit for the period covered by the certification, including whether compliance during the period was continuous or intermittent. The certification shall be based on the method or means designated in paragraph (c)(5)(iii)(B) of this section. The certification shall identify each deviation and take it into account in the compliance certification. The certification shall also identify as possible exceptions to compliance any periods during which compliance is required and in which an excursion or exceedance as defined under part 64 of this chapter occurred; and
(D) Such other facts as the permitting authority may require to determine the compliance status of the source.
(iv) A requirement that all compliance certifications be submitted to the Administrator as well as to the permitting authority.

(6) Such other provisions as the permitted authority may require. 
The Title V rules are also explicit as to what a facility must do to certify that it is in compliance with all the conditions of the permit. See the following Title V rule excerpts.

§ 70.5  Permit applications.

(c) Standard application form and required information. . . 

(9) Requirements for compliance certification, including the following:
(i) A certification of compliance with all applicable requirements by a responsible official consistent with paragraph (d) of this section and section 114(a)(3) of the Act;
(ii) A statement of methods used for determining compliance, including a description of monitoring, recordkeeping, and reporting requirements and test methods;
(iii) A schedule for submission of compliance certifications during the permit term, to be submitted no less frequently than annually, or more frequently if specified by the underlying applicable requirement or by the permitting authority; and
(iv) A statement indicating the source's compliance status with any applicable enhanced monitoring and compliance certification requirements of the Act.

(d) Any application form, report, or compliance certification submitted pursuant to these regulations shall contain certification by a responsible official of truth, accuracy, and completeness. This certification and any other certification required under this part shall state that, based on information and belief formed after reasonable inquiry, the statements and information in the document are true, accurate, and complete.
3.4.2
Importance of Title V Permit for Case Development
In collecting evidence for a case, the Title V operating permit and associated permit file should be a prime source of information. Title V permits provide:

· what requirements apply to the facility 

· how the requirements are specifically applied to this facility 

· what are normal operating conditions

· how compliance is to be monitored

· what other parameters, besides emissions, can be used to determine compliance or provide evidence of non-compliance

· what records are to be kept and made available 

· reporting information on non-compliance events 

The Title V operating permit is a legal contract between the agency and the permittee that is enforceable on its own merits.

3.5
Written Requests for Information 

Most agencies have the authority to request information that goes beyond gaining evidence during an inspection. This authority allows the agency to request any information necessary to determine compliance, provide supporting evidence, or necessary to pursue an enforcement action. Federal authority for such requests may be found in Section 114 of the Clean Air Act (42 U.S.C. § 7414) as excerpted below:

Recordkeeping, inspections, monitoring and entry
(a) Authority of Administrator or authorized representative[.] For the purpose . . . 
(ii) of determining whether any person is in violation of any such standard or any requirement of such a plan . . .
(1) the Administrator may require any person who owns or operates any emission source, who manufactures emission control equipment or process equipment, who the Administrator believes may have information necessary for the purposes set forth in this subsection, or who is subject to any requirement of this chapter . . . on a one-time, periodic, or continuous basis to – 
(A) establish and maintain such records;
(B) make such reports;
(C) install, use, and maintain such monitoring equipment, and use such audit procedures, or methods;
(D) samples such emissions (in accordance with such procedures or methods, at such locations, at such intervals, during such periods and in such manner as the Administrator shall prescribe);
(E) keep records on control equipment parameters, production variables or other indirect data when direct monitoring of emissions is impractical;
(F) submit compliance certifications in accordance with subsection (a)(3); and
(G) provide such other information as the Administrator may reasonably require . . . 
If the facility operators or an individual fail to provide the information, they can be subject to an administrative, civil, or criminal action for such failure.

3.5.1
Use of Written Requests
The use of written requests for compliance and case development information is an important tool. Individuals under investigation will not necessarily volunteer information that might help you build your case. In many cases, additional information is available within the offices or operations of a regulated entity that may shed light on overall compliance status, but such availability may not be evident. During inspection or meeting, facility representatives may make claims that they are unaware of information, or they may try to move your focus to a different line of questioning. If you find information later, they may claim that they were unaware of this information at the time of questioning or did not understand what you requested. However, when they receive a formal information request, that is well worded, they are more likely to provide the information since there is now a written record of the request. Written requests are not only useful for supplementing inspections but may also be useful for proving an absence of records. The requirement for provision of information is not optional in most regulatory jurisdictions. Facilities have to respond, or they can be cited for a violation. 
The formal request for information should cite your agency’s legal authority, the information required, a reasonable, required time period for replying, and the consequences of failing to provide the information. The request should be as broad as possible in order to ensure that information about likely violations will be divulged. However, the request should specifically state information that you know or believe exists. The wording should be reviewed carefully to ensure that you get the information that you want. Many companies will have their legal representatives review the request prior to responding to protect their legal rights. In some cases, agency requests can be legally limited or avoided.

3.6 Other Sources of Information

Information sources are wide and varied. Knowing where and how to find the information needed during any stage of the enforcement process is critical to successful case resolution. Understanding where and how information can be obtained grows with experience. It is therefore useful to talk with other case developers. With the growing use of computerized data and continued increase in private, government, and institutional data collections, the sources of data are ever growing. 

3.6.1 Information Within Your Agency

Most agencies gather information and maintain files under many environmental statutes. Even within the air programs there may be multiple files and individuals that relate to the facility and/or company under investigation. While the Title V operating permit file should contain the most information on sources and emissions, other files may provide additional information on company organization, operating conditions, economic conditions, and relations to other companies. These files can provide a different view of the facility that will provide you with a better understanding of the operations, environmental situation, and decision processes. Other agencies that may have useful information include:

· Other environmental agencies with direct jurisdiction.

· Other environmental agencies with general information.

· Other government agencies outside the environmental field. 
3.6.2
Internet
More and more information can be found on the internet. 
· There are trade websites that can provide information on control equipment including costs and current timeframe for installation. 
· Federal, state, local and tribal websites that provide policies, guidance, compliance history, environmental conditions, environmental justice considerations,  
· Company websites that provide information on corporate structure, parent companies, other facilities owned by the company, and limited financial information.

CHAPTER 4

DETERMINING COMPLIANCE

4.0  Introduction
Determining compliance may seem as straight forward as comparing the data collected against the permit condition or regulation, but there are a number of qualifiers that need to be explored in establishing the requirement. These include both what is the approved requirement and are there any interpretation documents. This is especially true if it is a state implementation plan (SIP) requirement being pursued by EPA or a state pursuing the matter in federal court along with the EPA. In some cases, the requirement may not have been fully approved by EPA or the state may have a SIP revision pending. Also, there may be a state companion regulation to a federal requirement and the two may have subtle or more pronounced differences. Regulations are ever changing and may be in various phases of modification across the life of a permit. How to handle regulations that have not been fully promulgated and permit conditions that have not been fully executed are critical to enforcement programs.  

Establishing precisely what the requirement is becomes the first step in determining compliance. Some questions that should be addressed include:

· Does the requirement in the rules apply or is this facility or part of the facility governed by a new source or modification permit restriction?

· Does the language in the operating permit modify or qualify the requirement? 

· Does the operating permit add additional parameters that can be used to indicate compliance or noncompliance with the requirement?

· Are there requirement interpretations in the agency’s policy library?

· Does the official record in the rulemaking process help clarify any interpretations? 

· Is the requirement fully adopted by your agency or are there any outstanding legal challenges to the requirement?  A legal challenge may not make the requirement unenforceable but can affect what action is taken or if one is taken at all.

An example of how a complete understanding of a requirement is essential in determining compliance is illustrated with a particulate emission regulation that previously existed in many states. The regulation basically stated that for an “X” amount of input material into a process per hour, a facility could emit “Y” amount of particulate per hour. The input material could consist of different types of raw material, fluxing agents, and other additives. However, as this requirement was applied to processes including combustion, a significant interpretation issue arose. The government’s interpretation was that input material included the weight of all fuel fired in the combustion and the other types of material listed previously. The industry argued that combustion air was also an input material since the process would not occur without this material. While it was not the government’s intent to include combustion air as a material input, there was a strong technical argument that air was a necessary input material. Over the years, the requirements have been refined to clarify the intent and to address as many of the original issues that were unclear or confusing. However, one consequence of this is that the requirements have become more complex in their reading. It usually requires reading not only the specific requirement but also other sections of the rules pertaining to definition, size considerations, applicability dates, etc.

Regulations are written to address a class or sector of industry or business that are in the same competitive group. However, what may be perceived as a uniform group will still have many distinct variations and the requirement usually cannot address all these unique variations. Interpretations and clarification may be addressed in the formal rulemaking record but are best addressed in either the facilities operating permit or written rule interpretations that comprise agency formal policies.

In addition to reviewing the specific requirement, it may also be necessary to review other parts of the agency’s rules. The specific requirement may have terms in it that are defined elsewhere in the rules or there may be some general qualifiers in the rules that could apply to the specific requirement or type of facility. If the requirement mentions another section of the rule, it is important to understand how that other section may affect the requirement that is being applied to the source.

4.1   Components of a Requirement
One method to explore when attempting to fully understand a requirement and determine compliance for an enforcement case is to break down the requirement into smaller parts or components like diagramming a sentence. This will help to ensure that you have evaluated and documented all aspects of the requirement that must be considered in order to pursue an enforcement action. 

4.1.1 Practical Example of Understanding the Components of a Regulation

As an example, consider North Carolina requirement for particulate emissions from wood burning indirect heat exchangers. This requirement is:

15A NCAC 02D .0504 PARTICULATES FROM WOOD BURNING INDIRECT HEAT EXCHANGERS 

(a) For the purpose of this Rule the following definitions shall apply:

(1) "Functionally dependent" means that structures, buildings or equipment are interconnected through common process streams, supply lines, flues, or stacks.

(2) "Indirect heat exchanger" means any equipment used for the alteration of the temperature of one fluid by the use of another fluid in which the two fluids are separated by an impervious surface such that there is no mixing of the two fluids.

(3) "Plant site" means any single or collection of structures, buildings, facilities, equipment, installations, or operations which:


(A) are located on one or more adjacent properties, 


(B) are under common legal control, and


(C) are functionally dependent in their operations.

(b) The definition contained in Subparagraph (a)(3) of this Rule does not affect the calculation of the allowable emission rate of any indirect heat exchanger permitted prior to April 1, 1999. 

(c) Emissions of particulate matter from the combustion of wood shall not exceed: 

Maximum Heat Input 


Allowable Emission Limit

In Million Btu/Hour


For Particulate Matter






In Lb/Million Btu

 Up to and Including 10

0.70

 
100 



0.41


1,000 



0.25


10,000 and Greater 

0.15

For a heat input between any two consecutive heat inputs stated in the preceding table, the allowable emissions of particulate matter shall be calculated by the equation E = 1.1698 (Q to the -0.2230 power). E = allowable emission limit for particulate matter in lb/million Btu. Q = Maximum heat input in million Btu/hour. 

(d) This Rule applies to installations in which wood is burned for the primary purpose of producing heat or power by indirect heat transfer. 

(e) For the purpose of this Rule, the heat content of wood shall be 8,000 Btu per pound (dry-weight basis). The total of maximum heat inputs of all wood burning indirect heat exchangers at a plant site in operation, under construction, or with a permit shall be used to determine the allowable emission limit of a wood burning indirect heat exchanger. Wood burning indirect heat exchangers constructed or permitted after February 1, 1983, shall not change the allowable emission limit of any wood burning indirect heat exchanger whose allowable emission limit has previously been set. 

(f) The emission limit for fuel burning equipment that burns both wood and other fuels in combination or for wood and other fuel burning equipment that is operated such that emissions are measured on a combination basis shall be calculated by the procedure described in Paragraph (f) of Rule .0503 of this Section. 

In determining if the wood-fired boilers at the facility are in compliance, we first need to prove that the requirement applies to the source. We need to get a positive answer to the following questions:

· Which boilers are indirect heat exchangers as defined in the requirement?

· Does each of these boilers burn only wood? 

· Is the primary purpose of the boilers to produce heat or power?

· Were each of these boilers constructed or permitted on or before February 1, 1983?

· Was the boiler or boilers constructed or permitted after February 1, 1983, and was no separate emission limit established?

Only those boilers that meet each of the above are subject to the requirement. To determine the allowable emission rate, we will need to determine which of the boilers that meet the criteria above are located within the definition of the “plant site”. We again need to get a positive answer to the following criteria questions:

· Are the subject boilers on a plant site that comprises one or more adjacent properties?

· Are the subject boilers on a plant site that is under common legal control?

· Is this plant site functionally dependent, as defined in the requirement?

Since the requirement specifies that all of the above conditions must be met in determining the allowable emission limit [see the word “and” at (a)(3)(B)], any boiler that meets the first set of criteria but not this set must be evaluated separately. 

4.1.2. Interpretation of Meaning of Individual Elements

In the regulation above, the allowable emission limit is based on the sum of maximum heat input of each of the boilers. The maximum input usually means the boiler-plate design rating but may be limited by the operating permit. If it is limited by the operating permit, there will be a need to determine the agency’s policy on which heat input to use in determining the maximum. Another unique condition at the plant site that may affect the maximum heat input of a collection of boilers is a situation where two or more boilers cannot operate simultaneously. Is the maximum heat input the combination of the two or just the larger of the two boilers?  Again, agency policy will need to be reviewed in such a situation.

Once the maximum heat input is determined and the allowable emission limit is calculated from the table or the equation in the above cited requirement, it must be determined how this limit is applied. The limit is in pound of particulate per million British thermal units (mmBtu) of wood input. Another issue that is not clear on the face of this individual requirement is how the allowable emission limit is applied. While most facilities will have only one boiler and one stack, some may have multiple boiler operations occurring. Does it require that all stacks are tested simultaneously, and emission compared against the total heat input of the operating boilers? Are the emissions averaged across the boilers, or does the allowable emission rate in pounds per mmBtu apply to each boiler independent of what the emission rate is for the other boilers? 

4.2 Testing Methods
In determining the exact nature of the requirement and the extent of pollution that the requirement allows or does not allow, it is also generally necessary to understand the testing methods that are associated with the requirement. The testing methods may place restrictions on how to interpret the data or conditions that must be met for the data to represent a valid compliance test for the requirement.

4.2.1 Example of Effect of Testing Method
Many states have a visible emission requirement similar to the following: “No person shall allow emission of an opacity greater than 20 percent except for three minutes per hour and at no time shall the opacity exceed 60 percent.”  EPA Method 9 is usually the stated test method. 
The field observer conducts a visible emissions observation of a stack for an hour (240 consecutive observations) and during that hour he records a subset of observations presented below:

Minute   7
15  20  15  20 


Minute 16
  0    0    0    0


Minute   8
25  15  20  10 


Minute 17
  0    0    0    0

Minute   9
  0    0    0    0 


Minute 18
50  60  60  50

Minute 10
  0    0    0    5 


Minute 19
40  30  30  25

Minute 11
25  25  25  25


Minute 20 
  0    0    0    0

Minute 12
25  30  40  40


Minute 21
  0    0    0    0

Minute 13
40  30  30  30


Minute 22
  0    0    0    0

Minute 14
30  35  35  25


Minute 23
  0    0  20  40

Minute 15
  5    0    0    0


Minute 25
70  80  85  65

Assuming that the observer was certified, follows all the protocol, and conducts the visible observation correctly, does the field data that is presented to the case investigator prove that a violation exists? 

Looking at the period from minute 11 through minute 14 there are 16 consecutive observations or 4 minutes of observations greater than 20 percent opacity and with an average of 30.6 percent opacity during that running 4 minute period. Also during minutes 18, 19, and 25 there are three additional periods of opacity greater than 20 percent or a total of 7 minutes of opacity observations greater than 20 percent during this 18 minute subset of the stack observations. The requirement states that no more than 3 minutes greater than 20 percent opacity are allowed.  During the 24 readings that exceeded 20 percent opacity, the average was 34.8 percent. With the opacity fluctuating between “0” opacity and a high opacity, there appears to be a problem at the facility that needs to be explored.  But the question that must be addressed in an enforcement proceeding is that of compliance. Is the facility in violation of the visible emission standard?  The answer is not clear until the reference test method is also reviewed. Method 9 states:

“2.4 Recording Observations.   Opacity observations shall be recorded to the nearest 5 percent at 15-second intervals on an observational record sheet. A minimum of 24 observations shall be recorded. Each momentary observation recorded shall be deemed to represent the average opacity of emissions for a 15-second period.”

“2.5 Data Reduction.   Opacity shall be determined as an average of 24 consecutive observations recorded at 15-second intervals.  Divide the observations recorded on the record sheet into sets of 24 consecutive observations. A set is composed of any 24 consecutive observations. Sets need to be consecutive in time and in no case shall two sets overlap.  For each set of 24 observations, calculate the average by summing the opacity of the 24 observations and dividing this sum by 24.”

As stated, Method 9 requires that an averaging time in 6 minutes (24 consecutive observations) blocks.  During the 18-minute subset of opacity observations presented above, there is no consecutive 6-minute period (24 consecutive 15-second observations) with an average greater than 20 percent opacity.  It is clear that if Method 9 is to be the defining testing protocol and there is no written clarification or policy that amends Method 9, then the observations do not indicate a violation of the 20 percent requirement.

However, the requirement we are considering also states that “and at no time shall the opacity exceed 60 percent.” Clearly the intent was that this would be a single observation and not averaged over a period of time (24 consecutive reading or more). If this were not the case, there would be no distinction between the 60 percent opacity and the 20 percent opacity parts of the requirement since a violation of the 60 percent opacity would always be a violation of the 20 percent opacity.  In fact, if a six minute average were required, the requirement could allow 100 percent opacity for a full minute every 6 minutes or 10 times an hour.  It is therefore necessary to explore the agency’s formal records to see if there is a discussion of this part of the requirement during rulemaking or a post adoption interpretation or any formal policy addressing the issue before determining the compliance status of the facility.  In 2006, the U.S. EPA promulgated new reference Methods 203A, 203B, and 203C to address the problem of using Method 9 with these types of visible emission requirement.  State implementation plans which cite Method 9 as the test method are being revised to remove this potential litigation problem.

4.3 Making the Determination
When making a compliance determination the first step is to quickly see if the evidence that characterizes the nature of the requirement, (i.e. emissions, work practice, late reporting, improper recordkeeping, etc.) exceeds the limits or requirement specified in the rule or permit.  If it does not, then there is no need to prove the other elements of the requirement.  It is important to remember that, under the Title V operating permit program, the permit may also have parameters, other than the reference test method, that can be used to determine compliance with the emission limit.  If the requirement appears to be exceeded or not met, then each element of the full requirement must be proven.  

4.3.1 Questions to Prove Element of Violation

In establishing that a violation exists that can be pursued with a formal enforcement action, generally the following questions must be addressed.

4.3.1.1 Who
· Is the facility or operation that is being reviewed the type that is the subject of the requirement; i.e., asphalt plant, power generating combustion source, cement kiln, transfer conveyor, etc? This can include both the general nature of the operations and the specific source of the pollution (asphalt plant and transfer conveyor).

· Who are the responsible agents of the plant or operator?  This is most likely the responsible agent and company on the operating permit. This can also be a corporation that owns the individual company.  Since both the company operating the plant and any corporation or individual that owns that smaller company are both responsible parties for the operations, then technically both parties are in violation. 

4.3.1.2 What

· What is the limit or practice that was exceeded or missed?

· Are there any conditions associated with that part of the rule (visible emissions during soot blowing, start-up or shutdown, or special condition in the operating permit) 

· Was the specified test method used and were all conditions of that method met?

· If no specific test method is cited in the requirement (or elsewhere in the SIP), is there a default test method under 40 CFR Part 60 Appendix A that was used and were all conditions met?

· Are there other methods or parameters specified in the operating permit that are designated to be used to determine compliance at this facility?

· Is there other credible evidence that may be used to prove the violation or support the violation?

4.3.1.3 When

· Was the requirement effective upon adoption or was there a future effective date associated with the requirement? 

· Did the entity receive a variance or other legal mechanism that extended the compliance date?

4.3.2 Compiling Evidence

With a complete understanding of the requirement and having established each component or element of the requirement that needs to be proven, it now becomes a matter of finding evidence for each element.  Information is gained from the sources discussed in the previous chapter.  It is important to document both the factual support/information and sources of each fact. This will help ensure that all elements are proven and that a record is created that can be reviewed later.   A comprehensive record is always useful for initial enforcement actions, even if they are not being challenged. However, if the violation is not resolved and the enforcement response must be escalated, this record becomes even more important to the agency. This documentation of the elements of the requirement and proof of each of the elements can be on a form or in a memorandum.  This document is usually placed in the internal agency case file. All records should be retained consistent with your agency’s record retention policies.
4.3.2.1 Types of Evidence

Evidence, or facts, that are used to determine compliance can be either direct evidence or indirect evidence.  Direct evidence is established by the prescribed test method or may be admissions from the violating entity.  Indirect evidence is that information that is gathered can be interpreted to prove an element of the requirement.  As a result of court challenges, the 1990 amendments to the federal Clean Air Act added a section on credible evidence that supported the language under Section 113(a) of the CAA that authorized US EPA, states, and citizens to bring an administrative, civil, or criminal enforcement action “on the basis of any information available to the Administrator.”  At the same time, alleged violators will be able to use credible evidence for contesting allegations of noncompliance in enforcement actions.  

4.3.2.2 Credible Evidence

Under the federal CAA, enforcement authorities can prosecute actions exclusively on any credible evidence, without the need to rely on any data from a particular reference test method.  The Federal Rules of Evidence govern the admission of evidence in all federal district court litigation.  Similar evidentiary rules govern federal administrative and state environmental actions.  Our legal system provides that a court judge or administrative law judge will be the ultimate, independent arbitrator of the evidence’s admissibility and credibility. 

Rules governing the Title V operating program establish that any credible evidence can be used as the basis for compliance certifications and enforcement actions. In fact, since compliance testing with certain reference methods can be costly, credible evidence forms the backbone for determining compliance under the Title V operating permit program. Much of this evidence was submitted by the company in their application and approved by the agency as a means of determining compliance and allowing the company to avoid the burden of expensive testing to certify compliance.

4.4    Who Can Make the Determination That a Violation Exists?
4.4.1  Who Makes the Determination
While each agency has different policies and procedures on who can make the determination, it usually depends on two factors.  Is it a minor or major violation and will the initial agency response be considered an “informal” enforcement response or a formal agency action.  Certain types of responses such as letters of alleged violations and citations, may be signed by the investigating official.  Some agencies have policies on delegation of authority for minor sources or minor violations to certain staff level positions.  However, in most agencies an official determination of violation, such as a Notice of Violation, is made by a supervisor or a higher agency official.  Some agencies require that all formal enforcement actions be determined by the agency’s governing commission or board. It is important to understand the agency’s delegation policies and any conditions associated with the delegations.  

4.4.2  Briefing Management

Even when authority to issue a formal agency enforcement action is delegated down to an enforcement specialist or supervisor, it may be necessary first to brief upper management on the recommended enforcement action.  This may be especially true when:

· A facility may be threatening closure instead of investing in control equipment to return to compliance.

· A facility is owned by another government agency.

· An entity is likely to use external pressures in an attempt to influence the agency and lessen or eliminate the enforcement action.

· An entity of significant public interest.

In these situations, it is important to brief management not only on the nature of the alleged violation and the evidence that supports the determination of a violation but also on other factors that relate to the special interests of the particular entity.  It is important for the enforcement specialist to understand the role of being the principal advocate for the case and should be prepared to address questions of interest beyond the violation itself.  In these cases, management may feel that additional evidence is necessary to support an agency determination or that the determination will need to be officially made above the delegated level. 

CHAPTER 5

DETERMINING THE ENFORCEMENT RESPONSE TO VIOLATIONS
5.0     Introduction
Once the compliance status of a facility has been determined and it has been found to be in violation, the appropriate enforcement response must be selected.  This will usually involve the review of the agency enforcement response policies, penalty policies, recommendations by the case developer, potential consultation with management, and finally a decision by the appropriate official.  Depending on the agency and the nature of the violation, the deciding official can be the case developer, an immediate supervisor, a higher agency official, or a board or commission. 

This step in the case development and management; i.e., determining the enforcement response, is one of the most important steps for an enforcement specialist.  Choosing the appropriate enforcement response will have a profound impact on the outcome of the case while improving the environment, changing the behavior of the facility operators and owners, and helping to deter future violations in the regulated community.  

Each agency will use a variety of options, or tools, to encourage regulated entities to achieve compliance and punish the violator. These tools are used to avoid, as well as resolve, compliance problems and to create deterrence.  In each circumstance, the agency evaluates the facts and exercises its discretion to determine which tool or combination of tools are appropriate. 

In developing a recommendation for an appropriate response, the case developer must establish the facts, in a written format, and compare these facts against agency policy and past practices.  The nature of how these facts will be documented and presented is unique to each agency and is normally set out in agency policy or guidance. The important point is that facts which lead to the choice of the appropriate response to the violations should be documented as part of the agency record. The agency must be able to rely on this record, which may be reviewed in future enforcement proceedings relative to this facility or for similar violations at other facilities. The information may be used during audits of the program. Agency personnel may have the need to address questions about the case that may arise in the future. The effectiveness of the agency’s enforcement response policies and practices may be judged based on decisions made in this specific case. 

5.1
Factors Affecting the Appropriate Response
Considering factors or criteria that describe the nature of the violation will also help ensure that an enforcement response is selected that will provide injunctive relief as expeditiously as practical. Determine if penalties are necessary to punish the violator or remove any economic benefit the violator enjoys from noncompliance. And, importantly, maintain the reputation of the agency’s enforcement program as fair and effective. 
Factors that are weighed in determining an appropriate enforcement response may vary from agency to agency and may or may not be in written guidance, but generally there is a set of factors that are considered. These factors or criteria for selecting the appropriate response will help ensure consistent, fair, and reproducible agency actions. A set of some of the most common criteria follows:

5.1.1
 What are  the Environmental and Public Health Impacts?

The nature and extent of the environmental and public health impacts caused by the violation are important considerations. Did the violation produce actual or potential harm to sensitive environs or human populations?  Was the pollutant toxic in nature and/or will it remain in the environment for a long period?  Did the violation impact the productivity of other enterprises such as farming? Are there environmental justice concerns associated with the violation? Violations that have a significant impact on humans or the environment will usually demand a greater enforcement response. 

Technical operational violations, (e.g., failure to submit and maintain required records, failure to maintain operational or emission monitors, training personnel, or permit reporting) are significant to the integrity of the agency’s ability to ensure that the facility is operating in compliance but may not be considered high in this criteria. However, if these so-called paper violations have the potential to mask violations of emission limits, then they are more serious.

5.1.2   What is the Deviation and Duration of the Exceedance of the Requirement?

The extent of the violation is also important in determining the appropriate response. A violation that is of short duration and minor in deviation from the allowable limit may require a less vigorous enforcement response than a violation that has been ongoing for lengthy time periods and may not be corrected in the near term. The discovery of multiple violations at a facility should also be considered in the determination. 

The difference in the technical operational violation between failure to submit timely reports and the complete failure to install a monitoring and reporting system may warrant a different enforcement response.

5.1.3
 Under What Circumstances Were the Violations Discovered?

The agency may discover a violation during an announced or unannounced inspection or a facility may report a violation voluntarily or through a formal reporting program. How the violation was discovered may be factored into the determination of the appropriate enforcement response. Consideration of these criteria will promote more cooperative relationships between the regulated community and the agency, as well as enhance the regulated community’s desire to establish good self-auditing and reporting programs.

5.1.4
 What Were the Causes and Circumstances of the Violation?

There are considerable differences in circumstances surrounding a violation and the regulated entity’s ability to understand and address the problem. A large facility that is part of a major corporation may have a greater ability to understand and react to the requirements than a small operation. Should the entity have the resources to monitor, evaluate, and address problems or have they not adopted environmental stewardship as part of their corporate culture?  Was the violation accidental or a failure to plan for and monitor their environmental obligations?  Is the violation a result of a new requirement or has the requirement been in existence for years and well publicized within the regulated community? 

5.1.5
What Action Was Taken Once the Facility Was Aware of the Violation?

Was the regulated entity already taking steps to correct the violation when it was discovered? Once they became aware of the violation (during the inspection, in initial discussion with agency personnel, by an internal audit, etc.) did they take immediate actions to correct the situation? Are these actions being taken on an expeditious schedule? Is the entity communicating openly and cooperatively with the agency to correct the problem and provide for continuing compliance?

5.1.6
Is There a Financial Gain Associated with the Violation?

The nature of the violation will determine if the violating entity has enjoyed a cost savings as a result of the violation. Did they fail to install pollution control equipment or fail to maintain the equipment to reduce their costs?  Costs of pollution equipment installation, operating and maintenance costs including power, additional personnel to monitor emissions and work practices, changing operational conditions that have a detrimental effect on controlling pollution, and installing and maintaining monitoring equipment, all have an effect on bottom line profitability. If the enforcement response does not consider recouping the economic benefit the violating entity has gained from noncompliance, then an economic disadvantage has been placed on those competing entities that have voluntarily complied or have been compelled to comply much earlier. 

5.1.7
What is the Regulated Party’s Overall Environmental Record?

This criterion deals with the facility’s or the corporation’s environmental record including whether there have been repeat violations and/or enforcement actions. This criterion also addresses the recidivist behavior of the violator and whether past enforcement responses affected their behavior. Minor violations that have occurred regularly and were addressed with informal enforcement actions may warrant a more severe enforcement action since the past actions haven’t changed behavior. Depending on the operational control of the entity it may be important to evaluate the environmental record of their corporate controlling company. Also, since we are evaluating environmental behavior, it is instructive to look at all media programs’ compliance history, not just the air program.

The company may have a strong environmental ethic and conducts self-audits as part of its operating plan. When a violation is discovered, the company may quickly take corrective actions and report the violation to the agency. In this type of situation, the violation may warrant a lesser action. 

5.2 Enforcement Response Decisions

While some agencies have enforcement response policies that are industry-specific or regulation-specific or may define how the above type criteria should be applied to determine the appropriate response, it is not easy to develop exact formulas for determining the best enforcement response. Judgment and past agency practiced are involved in the decision. Since, as individuals, we will all bring different values to this type of judgment, there is usually a common manager or decision team that reviews the recommendation and makes the final decision. This is established to ensure consistency with past practices of the agency, conformance to agency policies, and progress towards any future goals. This is not to say all enforcement response decision must go through a management review process. For certain types of lesser violations, the decision may be completely made by the enforcement specialist or inspector. Therefore, it is critical to understand the policies of your agency in this important decision-making process.

As noted, applying the criteria may each lead to a more or less aggressive enforcement response. Therefore, in the absence of clear agency policy, it is important to clearly establish written documentation on how each of the criteria affects the decision. It is important to recognize that the appropriate level of enforcement response may be no action, an administrative action, a civil judicial proceeding, or in the most egregious cases, pursuit of criminal charges. In some cases, assessment of penalties may be the sole enforcement response but there will usually be needs for corrective measures, schedules, and establishment of other enforcement expectations that will be critical components of case resolution. Usually, if one or two of the criteria point to a more aggressive response, then that will dictate the response regardless of the other criteria.   

5.3
Types of Enforcement Responses and Violation Resolutions
This section will describe the different enforcement response tools that may be used by an agency. It does not indicate that all of these responses are used by a particular agency or that the agency even recognizes the use any individual action mentioned. The names for each of these tools may vary from agency to agency. For example, the Warning Letter may be called a Letter of Violation or a Notice of Alleged Violation or a Non-compliance Letter. 
Some agencies have policies that do not allow a “No action” response or “Informal enforcement” response and require that all violations be documented with at least a formal Notice of Violation where that is the start of formal enforcement.
Within an agency’s compliance programs there may be other important tools designed to promote compliance such as education and outreach, and various technical assistance programs. However, these are not considered an enforcement response. 
A brief discussion of various enforcement tools or responses follows:         

5.3.1 “No Action” Responses

For very minor violations that are corrected before discovery, or immediately upon discovery, some agencies will use their enforcement discretion and not pursue the matter. There may be a discussion of the violation during the inspection, or the facility may receive a telephone call after the inspection, but it does not receive any written documents addressing the violation other than the inspection report (if requested or required to be sent to the facility). It is a good procedure to provide the facility with a copy of the inspection report so that they have the benefit of your observation. In these situations, the inspection discussion of failure to meet a requirement should be documented in the inspection report and any follow-up telephone call should be documented with a memorandum to the facility’s file. This is important since the violation or similar violations at the facility may occur again. If there is a pattern of these minor violations that the agency chooses to pursue with an enforcement action, a record of previous attempts to resolve minor problems without enforcement will have been established. 

5.3.2
Informal Enforcement

In some situations, agencies may send the facility a Warning Letter, which indicates that a problem was discovered and that a violation may exist. These letters usually require that the facility show they have corrected the alleged problem in a short period of time, usually 30 to 90 days. Such letters are not an indication of a formal decision or determination that a violation has in fact occurred. Once an agency makes a formal decision that a violation exists, it may require an administrative process to be followed under agency administrative procedures or an Administrative Procedure Act. Informal warning letters do not trigger these administrative procedures. Agencies that use this tool usually have guidance that defines when these letters can or cannot be used. The corrective action outcome is documented on an inspection form or report, or some other type of close-out document.

5.3.3
Field Citations

A citation is a form given upon discovery of a violation to a representative of the violating entity or individual causing the violation. This form indicates which alleged violation exists and may include an assessed penalty. Citations usually require a separate form for each violation or a limited number of types of violation. The form also provides instructions for settling the alleged violation. For example, the Texas Commission on Environmental Quality Field Citation states, “If you choose to settle the alleged violation(s) within 30 days from the investigation date noted above, please submit this form with the Authorized Representative’s original signature AND a check or money order for the total assessed penalty to the address below.” See the Texas form at Appendix 5A. Settlement of the citation does not require acceptance that a violation occurred. These citations are very much like a traffic ticket. 

Should the recipient choose to not settle the citation or should the recipient refuse to respond to the citation, the matter is then referred for more formal enforcement procedure and the penalty settlement amount will be withdrawn. This is done to encourage settlement of the violation through the citation process to reduce agency expense.

5.3.4 Formal Notice of Violation

A formal Notice of Violation is many times a prerequisite for an agency prior to issuance of administrative orders and assessing penalties. The requirement for this notice is defined in the law. For example, the Florida Air and Water Pollution Control Act states “An administrative proceeding shall be instituted by the department's serving of a written notice of violation upon the alleged violator by certified mail.”

A Notice of Violation must include a statement of the requirement or requirements with which the regulated entity allegedly failed to comply, the facts and occasion(s) of the alleged violation and may provide the opportunity for a conference or hearing relating to the matter. A Notice of Violation can include assessment of a penalty or/or a schedule for correction of the violation. However, documents containing these components may instead be classified as administrative orders. 

Notices of Violation will be discussed further in Chapter 6.

5.3.5 Administrative Orders

When the agency has determined that the violating entity should be directed to perform certain functions such as achieving compliance by a certain date, installing necessary equipment, conducting tests, conducting studies, or cessation of an activity until compliance is achieved, the agency can issue an Administrative Order. This type of order is unilaterally issued by the agency and therefore subject to state administrative procedures. If the recipient challenges the order, a hearing will be held to address the issues of concern. For this reason, Administrative Orders are not effective until a time has passed to allow for a hearing request, usually 20-30 days. If the recipient still does not accept the outcome of a hearing, they can still challenge the administrative order in district court. Some agencies have additional appeal processes after the initial hearing process. 

Administrative Orders can also be used to impose a penalty alone or in conjunction with other commands. As previously mentioned, a Unilateral Administrative Order can satisfy various legal functions under the law, including providing formal notice of a violation, demanding corrective actions, collecting information, and imposing penalties. Agencies will call this functional document by different names depending on what it is intended to accomplish.

Administrative Orders will be discussed further in Chapter 8.

5.3.6 Administrative Consent Agreement

If the violating entity wishes to cooperate with the agency in resolving a violation, or violations, a bilateral agreement, sometimes referred to as an Administrative Consent Agreement or Agreed Order, might be used to document any mutual agreement that is developed. Discussions or negotiations may be held prior to any Notice of Violation being issued or after the Notice of Violation is issued or after a formal hearing is held. If the violating entity agrees to an Administrative Consent Agreement or Agreed Order before a formal hearing is held on the violation, the entity should be asked to waive the right to such a hearing in the document. 

The Administrative Consent Agreement or Agreed Order can be used to resolve the compliance issue and/or settle the penalty obligation. If the compliance issue involves work or actions that must be accomplished before compliance is achieved, the document is to have a firm final compliance date and potentially interim steps. 
Administrative Consent Agreements will be discussed further in Chapter 8. 
5.3.7
Civil Judicial Actions  

If the nature of the violation(s) or facts surrounding the case do not allow for an administrative action, then the agency can file a case with the court. Such factors include:

· The violation or threat to the public health, welfare, or environment is so serious that administrative processes are inappropriate.

· Complex and long compliance schedules may be required.

· Penalties to be sought are beyond those allowed under administrative penalty authority.

· The entity is unlikely to comply with an administrative action. 
· Legal issues raised are of such value that they should be litigated in court to establish legal precedent.

· There is a need for attachments of property or other upfront financial security because of the large cost to the state.
A court action may also follow unsuccessful attempts to enforce compliance with the agency’s administrative enforcement actions. 

The outcome of a civil judicial action may be dismissal of the case for legal reasons, the agency failing to prove the violations and losing the case, a negotiated settlement prior to trial, or a civil court conviction and an order by the court. If the government wins the case and a court order is issued, the judge will usually rely on the agency for their expert advice in drafting the order.

Civil judicial actions may be led by agency counsel, a local district attorney, or the Attorney General, the latter two being officers of the court for these matters. In some situations, the agency attorney may be designated as an officer of the court. Regardless, the agency will continue to have significant input into case decision making, especially regarding any settlement offers. 

Civil judicial actions will be discussed further in Chapter 9.
5.3.8
Criminal Judicial Prosecution 

When the violation is serious and there is an indication of overt decisions to pollute in violation of the law or knowingly mislead the government, a criminal referral may be warranted. General criteria usually include:

· The violations were knowing and willful in nature.

· The occurrence of serious violations can be proven beyond a reasonable doubt.

· The violations have caused or potentially could have caused significant harm to public health, safety, welfare, or the environment.

· The negligence and/or indifference was so serious that constituents within the agency’s jurisdiction deserve or demand the scrutiny of a criminal investigation. 

Criminal investigations are initiated in such cases as falsification of data or reports, providing misleading information that covers up violations, turning off equipment that causes a violation of a requirement, or otherwise intentionally releasing pollutants. For a more detailed understanding of criminal investigative criteria, see Appendix 5B “U.S. EPA January 12, 1994, memorandum entitled “The Exercise of Investigative Discretion.” 

Criminal indictments can be brought against the company and/or individuals. The deterrent value is very high since individuals can be imprisoned and will have a permanent record of conviction of a crime. There are two classes of crimes, misdemeanors and felonies. Misdemeanors carry smaller fines and shorter terms of imprisonment. Felony convictions carry fines and more lengthy sentences. Like civil actions, the law sets the level of punishment and may be specific for violations of select requirements.

A criminal investigation may be initiated based on information from:

· The agency’s non-criminal enforcement program. Unlike administrative or civil investigation, criminal program investigations are not initiated through inspections by agency inspectors but are usually started based on outside leads.

· Tips from citizens, employees, anonymous calls, etc.

· Initiatives of criminal investigative units.

· Other federal, state, or local agencies.

Prosecution of a criminal case is led by the Attorney General’s office or a District Attorney office. These offices will make all case decisions once the investigation starts. Some consultation with the agency may occur but will usually be limited. The environmental agency may or may not have its own criminal investigation program. However, the agency’s inspectors and program experts may be involved as technical experts and resources in the criminal investigation and prosecution since criminal investigator expertise is in the investigative process, such as interviewing techniques. If the agency is involved in the process, separate agency personnel, from any ongoing administrative or civil enforcement case, may be assigned to this matter. 

This type of enforcement response is very time consuming, requires significant agency resources, involves other non-agency officials within the state or federal government and the court system, and involves many levels of decision-making. For these reasons, attempting to resolve violations through administrative actions is desirable. However, it is important to recognize that the initiation of a criminal investigation is driven by the factors above and once a matter is brought to the attention of the criminal program, the decision to move forward is independent of the agency’s normal case decision process. Agencies and their staff should not take any action or fail to act in a manner that might be perceived as impeding the investigation or otherwise complicating the progress of the criminal case.

In consideration of whether to recommend a case to the Attorney General for criminal prosecution, one must note that the imposition of a civil penalty by the court may preclude criminal prosecution, and conversely, a criminal conviction may preclude assessment of a civil judicial penalty. For these reasons, communication between parties involved in the respective efforts is of value.

5.4
Multi-Jurisdictional Cases 

The facts of some cases may call for a response beyond that of a single agency and the agency may decide to partner with other agencies to bring a civil judicial action. This may involve partnering with one or more agencies at the local, state, or federal level. In some cases, involving companies in multiple states, two or more states can team to bring their combined resources and concerns to the investigation, documentation, and prosecution of the case. This is important when a solution to the environmental problems is best resolved at a corporate level. This may include such factors as integrated operation of multiple plant sites, severe environmental violations that require the corporation to make monetary and timing decisions across the corporation, and the desire to resolve a pattern of problems across the corporation. 

A multi-jurisdictional case must be brought before a court that encompasses all the jurisdictions. A state and local combined case will need to be in a state court and a case where a federal agency is one of the complainants will need to be brought before a federal court, and certainly if a federal agency such as U.S. EPA or the Department of Justice is the lead agency. Federal agencies cannot bring an action against a polluter in state or local court. 
When multiple agencies combine to bring an action, it creates significant advantages for the government as well as some difficulties. The advantages are both to the agencies and to the court. The agencies not only can share scarce resources but may bring different expertise to the case. The courts will generally recognize a case brought by multiple government entities as more serious and demanding more attention. The difficulties involve the management of the case. With multiple agency decision-makers, compromises may have to be made on some individual needs to build a group consensus and case decision making will be more time-consuming. If the violating corporation is interested in settlement, then they will also see an advantage in being able to resolve complex multi-plant problems in a single decision process and not have to deal with resolving cases from individual agencies.

5.5
Building the Argument for Your Recommended Enforcement Response
Every agency has its own unique guidelines, policies, and practices for determining an appropriate enforcement response. Who can make the response decision varies significantly from agency to agency and usually depends on the nature of the violation. It is therefore important to understand the agency’s process and what must be done both to expedite the process and ensure that a strong argument is made for the recommendation. Important factors include the communications that must occur within the agency and the documentation needed to support the recommendation, beyond just proving that a violation exists. 

It is important to gather supporting information for the recommended enforcement response. Decision-makers are more likely to agree with a tougher enforcement response (both type of response and penalty) if they understand the importance of the insult to the environment, harm to public health, and behavior of the company. Supporting information, in addition to those factors mentioned In Section 5.1, Factors Affecting the Appropriate Response, may include such factors as: 

· Ambient air quality impacts and the violator’s contribution to the air quality problem - How significant are this facility’s emissions to achieving or maintaining an air quality standard? Will the way the pollutants discharge cause a local impact or are the emissions a significant part of the emissions inventory?  Also, if the violator is part of a business sector that is a significant part of the air quality problem it is important to present this. 
· Sensitive populations in the area - Are there schools, hospitals, elderly care facilities, day care centers, or residences in the general downwind area of the facility? Are there environmental justice concerns?
· Behavior of that regulated sector – Is this facility the last to comply or is there a general high level of noncompliance in that sector?

· Agency’s communication with the entity relating to the requirement - Have they participated in meetings and technical assistance programs or been given information about their specific requirements?

If you develop a strong argument for your recommended enforcement response, it will also support your agency’s action as prescribed in EPA’s High Priority Violation (HPV) policy that requires timely and appropriate enforcement action to resolve significant violations. Determining an appropriate response is not always a single step process and violators may not respond as desired to your initial agency actions.

CHAPTER 6

INFORMAL ENFORCEMENT

6.1
Introduction
Some say the answer to allegations of regulatory enforcement unreasonableness is to give regulators more discretion. Others say the regulators themselves are the problem and that the solution is to take away their discretion by exerting tighter legislative and managerial control. The dilemma is familiar and ages old. Too little discretion can create an atmosphere of legalistic, nitpicky behavior and may deny regulators the means to tailor their responses to local or particular circumstances. Too much discretion creates opportunities for inconsistency and possible inequity and may create vulnerability of the regulatory agency to criticism by various interests. This dilemma is found in regulatory agencies where resource levels are tight, wherein discretion may be pushed down to the field level for the sake of local responsiveness or held tightly at the central office for the sake of uniformity. An Air Compliance Branch Chief once said, “The law and the regulations should never force someone to act stupidly.”

The emerging world of law enforcement looks very different. The exercise of discretion at the lowest levels of the organization is acknowledged and encouraged. The laws on the books may be relatively clear and legally specific, but as a society, we willingly enable legal decision makers to distinguish between serious and less serious violations, to be more flexible and rely upon warnings and informal adjustments in less significant situations, to consider extenuating circumstances, to use the rehabilitative potential of giving second chances, and to strike a discerning balance between social control and liberty. Care must be exercised in use of this flexibility so that the integrity and effectiveness of the enforcement program can be maintained. 

Recent expansion of the regulatory repertoire has made enforcement decision-making a little more complicated. Today’s inspectors and enforcement specialists may have at their disposal a broader range of alternatives from which to choose, subject to agency procedures and approval. They may be able to offer education, guidance, and technical assistance or set a schedule for violators to return to compliance, or issue warnings or negotiate other resolutions, perhaps involving compensatory good deeds. Rather than simply choosing whether to enforce or not, inspectors now have a more graduated list of options available. They must select an appropriate disposition of each violation that is documented. It cannot be emphasized enough that staff should seek prescribed approval within their respective agencies in all cases where uncertainty exists, or direct decision-making authority has not been granted.
6.2
Use of Informal Enforcement
The majority of violations that are uncovered by inspectors or self-reported under a Title V permit requirement are minor and of short duration. Formal agency enforcement may not be necessary to resolve the issue. The cost to the agency to initiate and conclude a formal action may not warrant the resources involved or be necessary to create a deterrent effect on the violating entity. 

6.3
Factors to Consider
The nature of the violation and conduct of the violating entity will be a major factor in determining if the matter can be resolved without initiating a formal enforcement action. Some factors to consider in determining if an informal approach is appropriate include:

· If the violation was discovered during an inspection, was the violation a minor exceedance of the requirement and corrected immediately?
· If discovered by the agency, was the violation something that would not have been expected to be discovered quickly under their operating permit?
· Did the facility discover, correct, and report the violation in a responsible time period?
· Was the violation a result of conditions that could not reasonably be expected such as a torn bag in a baghouse, power outages, equipment failure even though normal maintenance was performed?
· Is the violation minor and not part of a pattern that exists at the facility?
· Has the entity generally demonstrated an aggressive response to ensuring compliance and environmental stewardship?
· Given the size and nature of the business, is the entity’s monitoring of environmental conditions appropriate?
· Did the entity not receive an economic benefit as a result of the violation?
If the response to these factors is favorable to the entity, then an informal response by the agency may be warranted. However, even with an informal response to the violation, the agency is to document the violation for the record.

6.4
Enforcement Response Policies

Many agencies have enforcement response policies that spell out actions that are allowed in the context of a violation found and designate the person(s) empowered to make the enforcement decision. In some cases, this is delegated down to the field level. 
6.4.1
No Action Responses – For very minor violations that are corrected before discovery or immediately upon discovery, some agencies will use their enforcement discretion to defer more formal pursuit of the matter. There may be a discussion of the violation during the inspection, or the facility may receive a telephone call after the inspection, but there may be limited written documentation addressing the violation other than the information in the inspection or compliance review report. In these situations, discussion of failure to meet a requirement should be documented in the inspection or compliance review report and any telephone call should be documented in the facility’s file. This is important since similar violations may occur in the future at the facility. If there is a pattern of these minor violations, the agency may choose to pursue future enforcement action and such records will document previous attempts to resolve such minor problems.

6.4.2
Informal Notifications – A telephone call, email, or informal letter is perhaps the simplest way to notify or remind a source that a violation has occurred and must be corrected. The  inspector may also request that the violator follow up with a letter by a date certain that describes what action was taken. Written record of telephone calls, emails, and any informal letter are to  be placed in the file.
6.4.3
Follow-up Inspection – An inspector can make facility managers aware of a problem and provide technical assistance towards correcting the problem. At the same time, an inspector can gather data about the problem. This better prepares the program for taking further action, if necessary, and displays the program’s commitment to follow-up if compliance is not achieved.

6.4.4
Warning Letters – Warning letters let facility managers know that they are violating the law and must correct the situation or face more formal action and consequences. A warning letter may also describe the potential sanctions of continued noncompliance; require a response from the violator detailing the corrective action taken; and/or suggest that the violator meet with compliance officials to discuss compliance. Other responses should be considered if the violator fails to take advantage of compliance opportunities that warning letters offer.
6.4.5
Show Cause Letter – In some situations, an agency may send the facility a Show Cause or Demand Letter which indicates the nature of the problem discovered, the specifics of the violation and a demand that the correct the violation. These documents usually require that the facility show that they have corrected the alleged problem in a short period facility of time, perhaps 30 days. This is not a formal case decision or determination that violations have in fact occurred. Once an agency makes a formal decision that a violation exists, an administrative process must be followed and offered to the facility under agency administrative procedures or an Administrative Procedure Act. These letters do not trigger these administrative procedures. Agencies that use this tool usually have guidance that defines when or when not to use these letters. The corrective action outcome is documented on an inspection form or report, or some other type of closeout document placed in the facility’s file.

6.5
Escalating Agency Response

The agency, through either following a response policy or other guidance, should have an escalating response to continued or repeated violations. Each succeeding step should get more aggressive, culminating, if necessary, in formal administrative or judicial action against the owner or operator of the polluting source.

CHAPTER 7

NOTICE OF VIOLATION

7.0 Introduction

The notice of violation (NOV) is an agency’s mechanism for informing a facility that it is considered to be in violation of environmental laws and regulations or other legal requirements such as permit conditions. The notice of violation may be a separate document or may be incorporated in another enforcement document such as an administrative order. The need for a formal notice of violation derives from the environmental laws and/or the federal or state administrative procedures act and signifies the potential start of an agency formal enforcement action. The use and format of notice of violations vary greatly between agencies but there are some principles that generally apply. The policies and procedures of your agency will govern if separate notices of violation are used and when they are used. It is therefore important to understand the purpose of a notice of violation (which will be explained in this chapter) and then to determine how this mechanism may possibly be  used in your agency. 

7.1
Legal Basis and Reason
The purpose of a notice of violation is to notify the facility that it is believed to be in violation of a requirement and subject to formal enforcement options under the law that the agency administers. In many agencies, a notice of violation is considered an allegation, since presentation of the facts surrounding the findings have not been presented to an administrative hearing officer, board, or judge. Notices of violation are not always considered appealable since they are not normally considered formal findings of an agency.

Environmental laws, regulations, and/or policies at the local, state, and federal levels may require that a finding or an agency determination be made before an administrative, civil, or criminal enforcement action occurs. 
 Section 113 of the federal Clean Air Act (42 U.S.C. § 7413) states: 

“…whenever, on the basis of any information available to the Administrator, the Administrator finds that any person has violated, or is in violation of, any other requirement or prohibition of this subchapter, section 7603 of this title, subchapter IV-A, subchapter V, or subchapter VI, including, but not limited to a requirement or prohibition of any rule, plan, order, waiver, or permit promulgated, issued, or approved under those provisions or subchapters, or for the payment of any fee owed to the United States under this chapter (other than subchapter II), the Administrator may --
(A) issue an administrative penalty order in accordance with subsection (d),

(B) issue an order requiring such person to comply with such requirement or prohibition,

(C) bring a civil action in accordance with subsection (b) or section 305, or

(D) request the Attorney General to commence a criminal action in accordance with subsection (c).” *emphasis added*
The environmental laws of each state have similar statutory requirements for a finding. For example, the Pennsylvania Air Pollution Control Act states in Section 10 Civil Remedies that:

“… The department may issue such orders as are necessary to aid in the enforcement of the provisions of this act……  Such an order may be issued if the department finds that any condition existing in or on the facility or source involved is causing or contributing to or is creating a danger of air pollution or if it finds that the permittee or an person is in violation of any provision of this act or of any rule, regulation, or order of the department.” *emphasis added*
Issuance of a notice of violation documents the start of a period of liability for corrective measures and penalties and provides notice of liabilities and obligations. Issuance of an NOV precludes the need to continually document that a violation is continuing. If the agency does not issue a separate notice of violation but makes a finding of violation in an order, this will then constitute the notice and possibly a presumption of continuing noncompliance from the date of the original violation until a point of compliance demonstration in the future.
Section 113(e)(2) of the federal Clean Air Act (42 U.S.C. § 7413(e)(2)) states:

“A penalty may be assessed for each day of violation. For purposes of determining the number of days of violation for which a penalty may be assessed under subsection (b) or (d)(1) of this section, or section 7604(a), or an assessment may be made under section 7420 of this title, where the Administrator or an air pollution control agency has notified the source of the violation, and the plaintiff makes a prima facie showing that the conduct or events giving rise to the violation are likely to have continued or recurred past the date of notice, the days of violation shall be presumed to include  the date of such notice and each and every day thereafter until the violator establishes that continuous compliance has been achieved, except to the extent that the violator can prove by a preponderance of the evidence that there were intervening days during which no violation occurred or that the violation was not continuing in nature.” *emphasis added*
7.1.1
Notices in Shared Jurisdictions
A notice of violation may be required when an agency anticipates an enforcement action in a jurisdiction that is concurrently regulated by a second agency. This might be a potential EPA action in a state or a state agency action in a city or county that also has enforcement authority for that facility. This type of notice of violation also serves to notify the facility that they may be subject to an enforcement action by an environmental agency with which they may not  normally interact, and notifies the local agency of this intended action so that proper coordination can occur. It is imperative that good communications occur between agencies with concurrent jurisdiction. This will help avoid potentially embarrassing situations where an agency finds out from the press or other sources that an action is going on within their jurisdiction. While most interactions between agencies that share authority in a jurisdiction occurs regularly and less formally, the laws provide this mechanism to ensure that such interaction happens. This statutory requirement can be seen in the federal Clean Air Act and Pennsylvania Air Pollution Control Act cited below:

    Federal Clean Air Act Section 113. 42 U.S.C. § 7413. Federal Enforcement.

    “(a) In General 

(1) Order to comply with SIP
Whenever, on the basis of any information available to the Administrator, the Administrator finds that any person has violated or is in violation of any requirement or prohibition of an applicable implementation plan or permit, the Administrator shall notify the person and the State in which the plan applies of such finding. At any time after the expiration of 30 days following     the date on which such notice of a violation is issued, the     Administrator may, without regard to the period of violation     (subject to section 2462 of title 28 of the United States Code) -- 

         


(A) issue an order requiring such person to comply with

     


  the requirements or prohibitions of such plan or permit,

          


(B) issue an administrative penalty order in accordance

      


 with subsection (d), or

(C) bring a civil action in accordance with subsection       (b).”

Pennsylvania Air Pollution Control Act- Section 12 Powers Reserved to Political Subdivisions

. . . 

“(c)(1) Whenever either upon complaint made to or initiated by the department, the department finds that any person is in violation of air pollution control standards, or rules and regulations promulgated pursuant to the grant of authority made in subsection (b), the department shall give notification of that fact to that person and to the air pollution control agency of the county involved.

    (2) If such violation continues to exist after said notification has been given, the department may take any abatement action provided for under the terms of this act” 

7.2
Use of Notice of Violation
A finding of violation can be made in a separate notice of violation document or as part of an initial agency enforcement action or decision. The finding may be in the recitation of facts in an administrative order for a corrective action, administrative penalty order, or other type of order that your agency may have established.

The use of a separate notice of violation is discretionary (except as noted in Section 7.1.1) but does provide certain advantages to an enforcement program. A notice of violation can usually be prepared faster than an agency order and may not need as much review and sign-off. Most agencies will provide greater delegation for issuance of notice of violations than for initiating formal actions such as orders. Orders may have to be presented to, and signed by, a Board that controls the agency. This ability to create and send out a separate notice of violation quickly will provide these benefits:

· The notification of the problem will bring quicker identification and attention to the problem. 

· The quicker establishment of the penalty liability period will hopefully force a faster resolution of the problem.

· A clear record of the problem is established regardless of path that future enforcement actions may take.

7.3 Components of a Notice of Violation

The format and content of notices of violation will vary between agencies and may, to some extent, vary within different programs in a single agency. However, there are common elements in the notices of violation used by the different programs or agencies. Most agencies have policies and/or model notices describing the appropriate information to be inserted or the standard provisions that must be included in the notice so that it provides the legal foundations for formal enforcement actions. The following components are common to each agency’s formal notice of violation:

· Authority to enforce - A statement of the authority the agency has to issue the notice and to enforce the law. This will include legal citations and a summary of the pertinent language.

· A statement about the facility - This includes the business address of the facility, nature of the business, and brief description of the operational unit(s) of concern and emission point(s).

· Circumstances of review - A brief discussion of how and when the evidence of violation was obtained and by whom.

· Requirement that was violated - A statement that provides a legal citation for the requirement(s) as well as a summary of the requirement(s).
· Dates of the violation(s).
· Evidence of violation - A summary of the evidence that shows violation for each count.
· A finding of violation statement - This statement may be in the form of a conclusion of law or a finding, but it basically states the agency has determined that the facility has violated the law. If the facts warrant it, the statement may also state that the violation continues until evidence is present to prove continuous compliance.

· Potential consequences of violation - A statement, with legal citations, indicating what potential enforcement actions are available to address the violations and the accrual of penalties. 

· Possible corrective actions – If the document commands that a specific corrective be taken, then the document may be more correctly classified as an order and subject to an administrative appeal.

· Schedule for correction – If the document commands that a specific schedule be followed, then the document may be more correctly classified as an order which is an agency decision and subject to administrative appeal.

· Opportunity to address the agency - The facility will be offered an opportunity to meet with the agency to discuss the violation and present any evidence relating to the violation. Any opportunities for a hearing under the Administrative Procedure Act or equivalent law should be identified. A time period, by which a conference or hearing must be requested, should be provided.

· Signature of agency representative with delegated authority issuing the notice of violation along with date, phone number, and possibly a supervisory sign-off.

A notice of violation is usually sent to the facility through certified mail. Receipts of service should be retained in the case file along with the notice. A notice of violation can be hand–delivered or even presented at the end of an inspection where allowed. Hand-delivered notices of violations are usually appropriate when mail delivery is difficult, the violation determinations are simple, timely issuance is needed, or a face-to-face meeting is important. If it is hand-delivered, an acknowledgement of receipt form should be signed by the receiving party. In some states, if a NOV is hand-delivered, proper service requires a copy to be also mailed.

The following example notices of violation are included in the appendices for comparison of style and content:

Appendix 7A EPA Model Notice of Violation dated March 5, 1991

Appendix 7B Wyoming NOV

Appendix 7C Florida NOV

CHAPTER 8

ADMINISTRATIVE ACTIONS

8.0 Introduction

Administrative enforcement actions are the first level of formal enforcement and are used the most by environmental agencies. While informal enforcement actions and notices of violation can be effective tools for resolving minor violations that can be corrected quickly (normally less then a month) or where a penalty is not warranted, administrative actions are usually the first enforcement action that an agency takes to resolve more difficult situations. In many situations, the function of a notice of violation can be included in the administrative order. Unlike civil judicial and criminal actions, administrative actions are completely in the control of the agency, subject to possible court appeal. One of the major differences between administrative and judicial proceedings is that the agency is the final decision-maker in administrative actions. The administrative process is also less resource demanding and quicker to complete. The actions include unilateral orders and consent orders and address corrective actions and/or penalties. These actions are used extensively where the only agency action necessary to resolve a violation is the imposition of a penalty for the violation(s).

8.1
When are Administrative Orders Used?
Each agency should have policies on the use of administrative orders and there are common situations when these orders may be an effective and necessary enforcement tool. Informal enforcement or issuing a formal notice of violation can be effective for minor violations that can be corrected in a short period of time. However, if certain conditions are present then an administrative order is a more effective response to the violation(s). These conditions may include the following:

· Where a violation is major and/or involves potential threat to the health or welfare of people or damage to the environment.
· When a violation cannot be corrected within a reasonable time period following detection and there is a compliance schedule to which the violator must adhere.
· When there are multiple violations even if they are minor and can be corrected within a short period of time but usually the corrections will take longer than a month.
· Where there is a violation for which agency policy dictates imposing a penalty or obtaining financial surety.
· Where violations have repeatedly occurred. 
· Where violations involve complex legal issues.
8.2
Administrative Enforcement Process
The agency representative(s) who develops and reviews the administrative order varies from agency to agency and may also vary based on the type of violation that is being addressed. Some agencies have a fill-in format (or multiple formats depending on the type of violation) that have been prepared and pre-approved by legal counsel. Other agencies have a general structure that allows the case developer to work with the agency’s legal counsel in preparing the order. Many agencies require the enforcement specialist to prepare a case report similar to the report described in Chapter 9 for civil judicial referrals. Since the document represents an official agency decision, it will likely be subjected to some level of management review. It will also need to be signed by the appropriate delegated official. It is important to understand and follow the agency’s policies on the preparation of the document.    

Some agencies will send the facility a draft unilateral order to encourage the facility representatives to enter into negotiations to produce a consent order. The agency will usually set a time period for response and settlement of the matter via a unilateral or consent order. Otherwise, the level of the enforcement action and nature of the settlement conditions may change. 

An administrative enforcement action is an agency decision and as such is subject to the review procedures established under the environmental laws and administrative procedure act under which the agency is governed. For example, the Pennsylvania Air Pollution Control Act states:

“Section 6 Environmental Hearing Board.—The hearing board shall have the power and its duty shall be to hear and determine all appeals from appealable actions of the department as defined … Any and all action taken by the hearing board with reference to any such appeal shall be in the form of an adjudication, and all such action shall be subject to the provisions of 2 PA.C.S. (relating to administrative law and procedure).”

While the exact procedures vary slightly from agency to agency, they follow a general pattern.

Unilateral orders are sent to the violating facility by certified mail but can be hand-delivered. If the order is to be hand-delivered, the agency usually has a formal procedure that must be followed. Certified mail receipts or signed hand delivery receipts should be retained in the official file. A unilateral order issued by the agency is immediately effective or may allow for a set time for the facility to request a hearing and for a hearing to be held before it is effective. The period to request a hearing is usually between 15 to 30 days depending on the agency’s procedures. If the facility does not request a hearing in the set period of time, the order becomes effective by the date set in the order. Some agencies identify specific violations, usually associated with hazardous or dangerous situations, where the order is immediately effective. Other agencies have the general ability to make orders immediately effective. The Pennsylvania Air Pollution Control Act provides an example of immediately effective orders with a provision for staying the order.

“Section 10.1 Enforcement Orders …(c) An order issued under this section shall take effect upon notice, unless the order specifies otherwise. An appeal to the hearing board of the department’s order shall not act as a supersedeas, provided, however, that, upon application and for cause shown, the hearing board may issue such supersedeas under rules established by the hearing board.” 

The Florida statute Chapter 403 entitled “Environmental Control” provides an example of an effective date that is delayed pending a hearing request.

“403.121 Enforcement; procedure; remedies.--The department shall have the following judicial and administrative remedies available to it for violations of this chapter 
(2)  Administrative remedies:

(c)  An administrative proceeding shall be instituted by the department's serving of a written notice of violation upon the alleged violator by certified mail. If the department is unable to effect service by certified mail, the notice of violation may be hand delivered or personally served in accordance with chapter 48. The notice shall specify the law, rule, regulation, permit, certification, or order of the department alleged to be violated and the facts alleged to constitute a violation thereof. An order for corrective action, penalty assessment, or damages may be included with the notice…. However, an order is not effective until after service and an administrative hearing, if requested within 20 days after service. Failure to request an administrative hearing within this time period shall constitute a waiver thereof, unless the respondent files a written notice with the department within this time period opting out of the administrative process initiated by the department to impose administrative penalties. Any respondent choosing to opt out of the administrative process initiated by the department in an action that seeks the imposition of administrative penalties must file a written notice with the department within 20 days after service of the notice of violation opting out of the administrative process. A respondent's decision to opt out of the administrative process does not preclude the department from initiating a state court action seeking injunctive relief, damages, and the judicial imposition of civil penalties.” *emphasis added*
If facility representatives (called respondents in administrative hearings) request a hearing, a hearing is scheduled, usually within a prescribed time consistent with the regular hearing calendar. The hearing will be before an agency board or commission, or specially appointed hearing official. During the hearing the agency, known in the hearing as the complainant, presents its evidence of the violation and the facts that have led to any request for corrective action or penalty. The agency must make a prima facie case. Prima facie is a Latin term meaning "at first look," or "on its face," and refers to evidence before trial which is sufficient to prove the case unless there is substantial contradictory evidence shown. The respondent can also present arguments and evidence as to why they were not in violation, or are now in compliance, and any issues they wish to raise pertaining to the proposed settlement. Other interested parties, known as intervenors, may also present their concerns, if an agency’s process requires or allows. A record of the hearing is made and becomes part of the official agency record for that matter. The presentation of information at the hearing is far more formal than a conference associated with a notice of violation but may be less formal than the presentation of evidence before a court. This informality can sometimes be more conducive to arriving at a negotiated settlement than in more formal judicial proceedings. An example of Tennessee appeal hearing language can be found in Appendix 8A. The Tennessee Uniform Administrative Procedures Act states in Section 68-201-108 (Hearings):

“(a) A person aggrieved by a final action of the technical secretary on a permit, order, or assessment may request a hearing before the board [pursuant to the provisions of this part.] . . . Hearings before the board on requests for variances and certificates of exemption may be conducted as contested case hearings in accordance with the Uniform Administrative Procedures Act, compiled in title 4, chapter 5.”

Hearings are generally open to the public but may be closed for certain circumstances such as the presentation and discussion of confidential business information. 

Based on the presentation of information at the hearing, the hearing officer(s) can render a decision and do one of the following:

· Finalize the unilateral order as written, 

· Amend the unilateral order based on information received. 

· Void the unilateral order based on information from the facility’s representatives, or
· Find that there is sufficient interest by the facility’s representatives to change the unilateral order into a consent order.
Respondents not agreeing with the outcome of a hearing can appeal the administrative order to the head of the agency or board/commission or a court of appropriate jurisdiction for review. However, the respondent must first exhaust their administrative appeal rights. Some agencies have a second appeal process that allows any initial decision to be reviewed. The agency cannot appeal an initial decision by the hearing officer(s) or a secondary review process since this is considered to be the final agency decision. However, the agency is not barred from developing a new enforcement action based on new evidence or additional facts. In some cases, the hearing officer may make a recommendation to the agency head who may accept, reject, or modify the recommendation before making it a final order of the agency. Even if the final order is modified from the original order that was appealed, the respondent has exhausted their administrative appeal rights and can only appeal to the courts. 
If during informal enforcement discussions or during a notice of violation conference the agency and facility representatives find that they can agree on a mutually beneficial agreement, a consent order can be developed. Under a consent order, both parties sign the order, and the facility representatives waive their right to a hearing.

An administrative order is considered final when it is either a consent order signed by all parties or a unilateral order for which the time period for request of appeals has passed without a request or the appeal process has been concluded.

8.3       Types of Administrative Actions

Agencies have specific unique names for the various administrative orders that may be products of enforcement actions or settlements and they fall into certain categories. Some orders are unilateral in nature. Others are called bilateral or consent orders. Some orders contain injunctive relief and/or penalty assessment provisions. There are also special orders that can revoke authorities or permissions previously given to a facility.

8.3.1 Unilateral Orders 

Unilateral orders are just as the name implies. The agency is directing the facility to take certain actions without their agreement. While the order may reflect input from the facility that was learned during informal discussions or during a hearing process, the facility is not legally agreeing to the commands of the order. Agencies will usually prefer to have an order to which the facility agrees. If the situation warrants quick action and/or the facility’s cooperation is not forthcoming or likely, then a unilateral order may be more appropriate. The agency should make sure that it has a prima facie case; that is, that the facts are self-evident, and that the demands are reasonable given the circumstances of the environmental situation since a unilateral order is appealable and the agency will have to support the content of the order.

Many of the unilateral orders issued by agencies are for the imposition of penalties since the violations may have already been corrected or will occur in a very short period. The amount of penalty is these situations is usually dictated by the agency’s penalty response policy or by past practices for this type of violation and in the agency’s mind there is little need for discussion with the violator.

8.3.2 Bilateral or Consent Orders

A bilateral or consent order is an administrative order that is agreed to in writing by the regulated entity against whom noncompliance is alleged and as such is not subject to administrative appeal. A consent order may be negotiated and executed either in advance of an administrative order being issued unilaterally or in settlement of an appeal following the issuance of an administrative order. The consent order is signed by the respondent and contains a statement that it cannot be appealed. In all other aspects, a consent order is the same as a unilateral administrative order. A consent order is preferable to a unilateral order since it has the advantage of establishing settlement conditions that the facility representatives feel they can achieve, and it avoids the cost and delays of the appeal process. 

8.3.3 Permit or License Revocation

Suspension or revocation of an approved permit or license previously issued may be necessary and appropriate to address the source of a noncompliance problem effectively, particularly in cases in which either:

· The actual or potential harm posed by continued noncompliance is high, and/or

· Other enforcement options have previously been used and have been insufficient to induce compliance or deter repeated noncompliance.

This option may be used alone, or together with other enforcement options. The relevant grounds for this type of order are prescribed in the statute, regulations, and/or permit or license. While the revocation of a permit or license is usually done by a unilateral order it can also be in a consent order. If it is a unilateral order, it is subject to administrative appeal. These orders are not normally immediately effective and enforceable. However, the agency’s statutes will define when this type of order can be immediately effective. The agency must be prepared to immediately enforce violation of operating without a permit if a revocation order is issued.

8.3.4
Injunctive or Penalty Orders
While agencies may have specific names that they call orders that require injunctive relief or assess penalties, a unilateral order or consent order can be for the purpose of either function or both.

8.4
Content of Administrative Orders
An administrative order contains the agency’s understanding of the facts, conclusions of law, necessary remedies or penalties, and certain standard legal provisions necessary to protect the legal interests of the agency and/or the violator. Typically, administrative unilateral orders contain the following elements:

· A statement that establishes the authority of the agency to issue the order.
· Identification of the facility as operating in the jurisdiction of the agency.
· Factual information about the operation of the facility and in particular the violating process(es).
· The evidence collected that leads to the determination of violation.
· Citation of applicable laws, regulations, and/or ordinances. 

· requirements.
· Conclusions of law that link the evidence to the violation of the Corrective actions that are necessary to return the facility to compliance.
· Compliance schedules for completion of each necessary corrective action (if the final compliance date is lengthy then interim dates should be included).
· Interim controls and measures to minimize the impact and duration of the violation.
· Submission of progress reports.
· Any additional monitoring and recordkeeping will help determine progress and ensure that interim measures are effective.
· Any penalties that are determined appropriate and the payment due date.
· The appeal rights of the respondent.
· The process by which a determination may be made that all requirements of the order have been achieved and the order may be terminated.
Consent order may have addition provisions that include:

· A statement of agreement by all parties to all aspects of the consent order.
· A statement that the respondent waives appeal rights.
· A statement that modifications to the order can only be set forth in writing by the agency.
· Financial surety expectations if compliance schedules are lengthy and additional assurances and compliance incentives are advisable to ensure a timely and appropriate return to compliance.
· If appropriate and allowable under agency authorities, stipulated or performance penalties to ensure deadlines are met.
· Force Majeure clause- These clauses excuse a party from liability if some unforeseen event beyond the control of that party prevents it from performing its obligations under the Order.
· The order may have a clause that either admits guilt or states that there is no admission of guilt but that this agreement was made to resolve the matter.

8.5
Benefits of Administrative Orders
There are a number of benefits that administrative orders offer in resolving compliance issue. These include:

· Administrative orders may establish temporary legal requirements that are enforceable and necessary but may not be found in the original requirements or existing permit. This includes additional monitoring and reporting, interim control measures, and progress reporting. This can be especially helpful if the facility lacks an environmental stewardship ethic or has demonstrated a lack of cooperation.  

· Violations of an administrative order are enforceable in court or by a separate administrative penalty action. Any violation of a condition or unique requirement in an administrative order is enforceable.

· Final orders may be converted to civil judgments by a court. If the agency fears that the facility will not abide with the order or is not complying with the order, the agency may be able to file a motion with the courts to enforce the order. A court order may contain various sanctions and consequences for continued noncompliance that will improve the chances of a violator returning to compliance in a timely fashion.  

· Administrative orders are less costly and time-consuming to an agency than pursuing a court action. If the respondent does not appeal the order or it is by consent, the work to resolve the violation is minimal compared to a court action. Even if the respondent does appeal the order, it would be likely that they would also fight the action in court. 
· For violations that are more significant, do not lend themselves to informal enforcement actions, or cannot be remedied quickly through a notice of violation, administrative orders can be the most expeditious way to produce a return to compliance.

8.6
Limitations of Administrative Orders
If a facility is not likely to follow a directive by the agency to comply, the agency cannot independently force a respondent to comply with the terms of a final unilateral order or consent order. In cases of noncompliance with the order and underlining requirements, the agency must go to court and request that a judge enforce those orders with the entry of a final judgment that can be enforced through the court’s power to impose contempt sanctions upon the violator. 

Most statutes place limits on the penalty amount that can be collected through administrative enforcement. The amount for each violation and the total penalty amount have limits that may be less than the agency can request from a court in a civil judicial case. In many situations, administrative penalty authority may not sufficiently recoup the economic benefit derived from the violation by the violating facility, much less provide any additional deterrent or punishment value.

Many statutes limit the length of time that an administrative order can allow 
noncompliance to continue before the compliance schedule is completed. This 
maybe as short as a year.
CHAPTER 9

CIVIL COURT ACTIONS

9.0 Introduction
Civil court actions relating to violations at a facility are generated for a number of reasons. The agency may bring an action against a facility that has violated an administrative order or may choose to bring violations directly to the court without using administrative enforcement options. The former situation is the more typical  reason that state, local and tribal agencies would bring a civil suit against a violator. The latter is usually reserved for very serious violations where the penalty that is sought is higher than the agency believes the company will pay, or the matter is very complex, and it is unlikely that it can be resolved without the strength of the courts. The agency may also have to defend their actions in court. The violating facility may challenge an agency decision and, after exhausting all of its administrative appeal rights, decide to appeal to the court to address their concerns. 

Unlike criminal court actions, where guilt must be proven beyond a reasonable doubt, civil court actions must be proven only by a preponderance of the evidence In a civil case, the government presents its evidence first to meet its evidentiary burden.  If the burden is met, the defense has the opportunity to present its contrary evidence.
9.1
Decision Making Process
Although it has significant advantages, judicial litigation can be expensive and time consuming. When a case goes into litigation, enforcement personnel play a different role to that played when they investigate a case. Usually, an attorney becomes the case manager and other enforcement personnel must coordinate all actions taken in the case with and through that attorney. The investigation personnel are not finished with the case but must be able to testify about what they know in order to convince the authority deciding the case of the correctness of the agency’s evidence. In addition to testifying, enforcement personnel may be required to conduct further investigations, assist in preparing the case for trial or hearing, evaluate settlement proposals, identify potential witnesses, collect pertinent documents, and perform a myriad of other essential activities to support the litigation team.

One of the first decisions to be made is which local, state, or federal governmental entity is best situated to handle and pursue the litigation. Several questions can be asked to assist in this decision:

· Is the violator subject to the same requirements in all three jurisdictions?

· If not, what are the differences, and can the violator exploit a deficiency or ambiguity in one or more of the requirements?  Will your data and evidence be easier to prove with one requirement over another?

· Will this case concerning a particular requirement or violation set a precedent for future cases to follow?  If so, is this the best jurisdiction to obtain the decision?  Remember the old adage, “A bad case results in bad law.”

Because your agency initiates action to address a wide range of environmental problems, look at the community in which the violation occurred. There can be a certain judicial awareness of the environmental problem which can result in more willingness by the court to seriously consider the issues raised and produce a better-reasoned decision. For instance, a community in which a controversial environmental problem has received significant media coverage may be a better place for filing an enforcement action than a community where that kind of a problem fails to exist. Also, cases with more serious actual or potential environmental harm or human health effects are more likely to be better received by a court than violations with minimal immediate environmental consequences. 

9.2 Technical Report Document or Case Report

Once the initial decision has been made that the facts may warrant civil judicial action, the staff must prepare a case report narrative description to be forwarded to upper deciding officials. The report will be used to determine that a violation has occurred, to assist in determining the kind of action to take, and to define appropriate remedies. A case report is simply an organized presentation of the information needed to analyze the legal and technical merits of a case that facilitates the preparation of the appropriate legal document for initiating the judicial process.

The following is a list of typical items that should be in a case report:
9.2.1 Type of Violation – This should describe the violation in broad terms. As examples: an emission limitation, a work practice standard, a recordkeeping or reporting requirement, or failure to obtain or obey a permit.

9.2.2 Date of Report – Date the report was finalized.

9.2.3
Violators – Include all potentially responsible parties, including but not limited to facility operators, parent companies, and any involved contractors or sub-contractors. Also include any corporate officers in charge of the operations which led to the violations or supervised the work of contractors involved in the violations. Include all contact information (e.g., full mailing address, e-mail address, telephone number) of the responsible parties or witnesses.

9.2.4 Location of the Violation – The geographical location of the violation as well as the physical location within the facility. Permit emission point designations should be used where available.

9.2.5 Nature of the Violation – Describe the violation in general and then identify each violation specifically and the facts which support each violation including witnesses and supporting documentation. Remember the Who, What, and When components that are found in all rules and requirements. Who is to comply with the requirements? Owners and operators are usually specifically named in the requirements. What pollutant is specifically controlled or prohibited. For instance, emissions of sulfur dioxide in excess of 0.3 lbs per mmBtu of heat input. When is the date after which the source must comply; i.e., January 1, 2008?

9.2.6 Remedies – In most jurisdictions there exists  two types of remedies.  These two injunctive reliefs are temporary and permanent injunctions. The agency can seek  either or both of these types of remedies to address the violations.   

9.2.6.1 Injunctive relief – the most common remedy sought is injunctive relief. Injunctive relief are actions that you want the violating facility to do or to install to come into compliance, interim measures to improve the environment before final compliance is achieved, items that will help monitor compliance during the period of the order, and any other items the agency decides are appropriate and necessary. See Chapter 12 ENFORCEMENT CASE SETTLEMENT DOCUMENT PROVISIONS for more information on injunctive relief. 
9.2.6.2 A temporary injunction is an order entered by the court before a trial, usually within a short time period after a complaint has been filed. In a temporary injunction, the court can order a violator to cease and desist while the lawsuit is proceeding. In most cases, to obtain a temporary injunction an agency must show that a continuation of the violation will cause irreparable harm or pose an immediate and imminent threat to life or property. The temporary injunction usually lasts until a court enters a final judgment. In some cases, the temporary injunction will be lifted if the threat ceases to exist. Examples of such a situation would include the passing of an unusual weather phenomenon during an emergency episode or if an incinerator is burning toxic waste and the control device completely malfunctions, the incinerator would be shut down until the control device was back in acceptable service.

9.2.6.3 A permanent injunction can be entered as a part of the final judgment or final consent order at the conclusion of the case. A permanent injunction can require a violator to stop certain actions or activities, to take certain actions, or both. A permanent injunction can last indefinitely but usually lasts until all those actions required have been completed and the violator is deemed to be in compliance. In certain situations, a court may decide to retain jurisdiction, particularly with repeat offenders and recalcitrant owners. 

9.2.7 Civil Penalties – All state and federal statutes provide authority to seek civil penalties consistent with statutory authority. To eliminate any potential tax benefits to the violator and for the purpose of establishing a history of non-compliance, all civil penalties agreed to in a consent or other settlement document should be designated as civil penalties which renders them not eligible as a business expense for tax purposes. The case report will usually contain both the maximum penalty established by the law and the amount that is derived from the agency’s penalty policies.

9.2.8 Damages – Some states may go a step further and seek damage compensation. This usually is a difficult burden to prove and the cost of damage to a state-owned resource such as a particularly fragile ecosystem is almost impossible to quantify. Because of this onerous burden and the difficulty and expense of proving the monetary value of damages to the environment, injunctive relief with civil penalties has been the preferred remedy. The injunctive relief with civil penalties should create incentives to bring immediate compliance and curb future violations.

9.3
Judicial Action 

Usually there are two forms of civil judicial actions that may be taken in a federal, state, or municipal court. 
9.3.1
Petition to Enforce – The first is a petition to enforce a previously entered final order or consent order of the parties. A petition for enforcement action is different from a complaint, the second type of action discussed below, because the factual allegations and legal merits relating to the underlying violation and the legal merits of the violation are not at issue. The defendant can raise certain statutory defenses, including the invalidity of any relevant statute; the applicability of the administrative determination to the defendant; the inappropriateness of the remedies sought; compliance by the defendant and the invalidity of the action. The most often raised defense in response to a petition for enforcement is the inappropriateness of the remedies ordered by the agency or the state of compliance of the defendant.

9.3.2 
Complaint – A complaint is the initial pleading that is filed with the clerk of the court in the jurisdiction where the violation occurred. The complaint includes a description of the facts that establish that a violation has occurred, a claim that the court has jurisdiction to decide the case, and a prayer (statement to the court) for relief that describes the specific remedies being sought.

9.4
Steps in Court

9.4.1
Complaint – A complaint, the initial pleading that is filed with the clerk of the court, is prepared by an attorney from the information in the case report. In a complaint, usually the agency and the jurisdiction’s name such as state or county is called the plaintiff and the entity sued is called the defendant.

9.4.2
Service of Process – Once a complaint or a petition for enforcement has been filed, it must be served upon the defendant before the action can proceed. This almost always is served by the sheriff’s office in the county in which the defendant is located. In an unusual case, a special process server, who has been authorized by the court, may serve the complaint or petition for enforcement. If the defendant cannot be personally served, the defendant can be alternatively and effectively served (constructive service) by publishing a notice of action in newspaper in a county in which the property is located.

9.4.3
Motions and Answers – Once served with the complaint or petition for enforcement, the defendant has a set time to admit or deny the claims, to file a motion that the complaint or petition for enforcement is legally insufficient, and to assert applicable defenses. The most common motion filed by a defendant is a motion to dismiss. In a motion to dismiss, the defendant argues that even if all the facts alleged are true, the law does not authorize any relief against the defendant. If a motion to dismiss is granted, the agency can amend the complaint or petition to fix the flaws. If the problem cannot be fixed, then the case is over unless an appeal is filed.
9.4.4
Discovery – Discovery has three main purposes. First, discovery is used to find out as much as possible about the factual basis for the opposing party’s claims or defenses in order to properly prepare the case for trial. Second, discovery is used to preserve testimony or evidence that will later be used and presented at trial. Third, discovery can be used to limit the issues that need to be tried by establishing facts that are not in dispute.

The formal discovery procedures that are commonly available to the parties include requests for responses to interrogatories, production of documents, inspection of properties, statements of admission, and appearance for depositions. Interrogatories are questions that are sent to the defendant and must be answered in writing. The number of interrogatories is usually limited to 25 and the answers are usually required to be returned in writing within 30 days of receipt. A request for production of documents requires a party to produce all the requested documents at a particular time and place for inspection and copying. A request for inspection of properties allows the requesting party to observe, take photographs, or conduct tests. Request for admissions require a party to admit or deny specific statements of facts or law set forth in the requests. Finally, depositions are written or oral question and answer sessions involving parties or nonparties who may have some information about the case. Before a deposition can be taken, the individual to be deposed must be provided legal notice or subpoenaed to appear in the county in which they reside at a set time and place to answer questions under oath with a court reporter present to record the questions and answers.

9.4.5
Settlement by Consent – Judicial actions are usually settled either before 

the trial begins or before it is concluded in one of two ways. The parties may agree on the terms of a final consent judgment which is then adopted and entered by a judge. The parties may alternatively execute a settlement agreement that is filed with the court but is not signed by the judge. If a settlement agreement is used without a judgment being entered, a notice of voluntary dismissal is filed to conclude the case. The preferable way to settle a judicial action is through a final consent judgment. 
If later the respondent violates the terms in a final consent judgment, it is enforceable through a contempt action. There are two types of contempt actions, and the judgment is enforceable through either or both contempt proceedings. The first contempt proceeding is directed against the defendant(s) individually. This is the owners and/or operators of the violating facility who are the responsible agents for carrying out the provision of the final consent judgement. The second is an execution proceeding, which are directed against the defendant’s property. This would be the company.

Some courts prefer and order that the parties submit to mediation of their dispute before a trial will be set. Parties can also voluntarily agree to mediation to try to settle the litigation. However, most cases that end up in court have been subject to some form of mediation which failed to settle the issues.

9.4.6
Trial – Once all the motions have been heard, the answers have been filed, and discovery has been completed, the case is ready for trial. The judge and the parties’ attorneys may hold a pre-trial conference before a case goes to trial. During the pre-trial conference, witness lists and documents to be entered into evidence are exchanged, issues to be tried are set, discovery is terminated, and the amount of time needed to try the case is discussed. After the pre-trial conference, the case is set for trial, either at a specific date and time or for a specific trial period during which the parties are notified as to the order in which their case will be tried. The parties must then be prepared to try the case when it is set. At the trial, the parties present testimony from all of their witnesses, cross examine the opposing side’s witnesses, introduce documents and other evidence, and make legal arguments about the merits of their respective cases. The judge can either enter a judgment at the conclusion of the trial or at a later time after further review of the record and law. Some trials are held before juries. In those trials, the attorneys will also choose jurors who in turn will decide the case.  Once a case is filed with the court it can take several months to years for the trial to occur depending on pre-trial actions of both sides.
9.4.7
Appeals – An appeal is a procedure available to any party in a lawsuit to obtain review by an appellate court of any final order entered by the court. A notice of appeal must be filed with the court that entered the order within 30 days of entry of the order that is being appealed. The appellate review process involves the presentation of written legal arguments to the appellate court in the form of briefs and may also include oral argument by the attorneys. The appellate court can agree with the trial court and affirm its decision, or it can disagree and reverse the trial court and send the case back to the trial court for further proceedings consistent with the appellate court’s rulings. It is not unusual for the appellate court to take more than a year to decide a case.

9.5
Litigation Procedures, Public Records, and Testifying – After a petition for a formal hearing or a judicial proceeding has been initiated, agency staff should not discuss any aspect of the case with the opposing attorney or party without the knowledge and express consent of the attorney handling the case. If direct communications occur between staff and the opposing party, the attorney handling the case must be notified of the date, nature, and substance of the communications as soon as possible.

9.5.1 Privileged Materials – Attorney work product is information obtained or prepared in anticipation of litigation by a party, the party’s attorney or other representative. Work product materials generally are not subject to discovery during or after litigation and are exempt from disclosure if they reflect a mental impression, conclusion, litigation strategy or legal theory of the attorney or the agency that was prepared for or in anticipation of civil, criminal or administrative adversarial proceedings. This is protected under “attorney-client privilege.” The document can be created by the attorney or by someone else if they are directed to do so by the attorney. Only an attorney should make the determination that a record is a work product. Whenever there is a question about whether a record is privileged, the agency attorney should be consulted to determine whether the records can or should be released. Underlining facts are not privileged, only the communication itself is privileged. All documents that are confidential should be clearly marked as such and filed in a manner that will prevent them from being disclosed inadvertently. 
Some documents that you or your case team develop may initially be considered exempt from discovery as privileged material or confidential information but may later be found by the court to not meet the requirements for protection from discovery. For that reason, all documents should be written in a professional manner.
Another privilege that is applicable to government agencies is the deliberative process privilege. The deliberative process privilege is a privilege that protects deliberations of policy by government employees from disclosure. This privilege is narrowly construed and rarely invoked. Further, this privilege is often not asserted for strategic purposes by agencies in addition to its narrow construction by courts.
9.5.2 Subpoenas – Agency compliance and enforcement staff may be served subpoenas. A subpoena is a legal document issued by a court commanding you to appear at a certain time and place to testify or produce certain documents. They may be issued for depositions, for testimony at trial, or to produce documents either alone or in conjunction with testimony. If you receive a subpoena for any case where you are called to testify in your official capacity as an agency employee, notify the  attorney assigned to the case immediately and send a copy of the subpoena. It may not be possible to avoid testifying even if you do not know anything about the case. You should check with an agency attorney to see if a subpoena can be quashed, thus eliminating your obligation to appear.

9.5.3 Testifying at trial – If you are going to testify in support of a case in which you are involved, review the records carefully. You should know what the records contain and be able to refer to them easily. This is especially important if you are asked to authenticate or verify the records. If you are going to testify concerning an event that happened months or even years earlier, try to refresh your recollection. Talking with co-workers who were there may help you recall details that you had forgotten. However, do not try to develop a common story in an attempt to achieve a desired outcome. Stick to the facts and your best recollections. Your testimony must state what you recall, not what someone else remembers or what you think may have happened. Good preparation is essential. Finally, it is important to work with the attorney that will represent your agency in court. See Chapter 10 APPEARING AS A WITNESS AND PRESENTATION OF EVIDENCE for more information on testifying.
CHAPTER 10

APPEARING AS A WITNESS AND PRESENTATION OF EVIDENCE

10.0 Introduction

This chapter will explore a number of legal concepts and recommendations relating to appearing as a witness, including testifying and presenting evidence. The information relates to both administrative hearings and court proceedings. Also, there will be a more detailed discussion of issues relating to the proper legal management of evidence. 

10.1
What is Evidence?
Evidence is the facts, items, and documentation we use to prove our case. It is any information or proof that helps establish the truth and the full circumstances of a case. Evidence is broadly placed into two categories, direct and circumstantial. 
Direct evidence relies on actual knowledge. The evidence may take the form of a direct statement by a witness, a photograph, a signed statement, a physical sample or test result, or a business record. Evidence may include items such as an inspector’s signed visible emission sheet or signed stack test report, a physical sample of material and the analysis of that material, copies of company records, or photographs.

Circumstantial evidence relies on inferences or presumptions. The fact that a baghouse was not operating or had many torn bags can infer that the stack emissions might have exceeded the limit. Normally an agency would rely on direct evidence to prove the violation which may then be supplemented with circumstantial evidence. 
Direct evidence is better than circumstantial evidence in determining the truth of a matter. The difference between direct and circumstantial evidence can be seen in the case of the chicken crossing the road. Direct evidence would be in the form of an individual testifying that the specific chicken was observed crossing the road. Circumstantial evidence would be photographs of the chicken tracks crossing the road. Additional evidence will likely be necessary to prove the case with circumstantial evidence. Were these the tracks of the chicken in question or those of another chicken or another bird? Additional evidence matching the footprints of the chicken in question with the photo showing the tracks across the road would be necessary. Such additional evidence may have to include plaster casts of the footprints, photographs of the chicken’s feet and/or expert testimony matching the castings to the photographs.  
Direct or circumstantial evidence may take several forms:

10.1.1
        Testimonial Evidence
Testimonial evidence is a statement made by a witness under oath. A person testifying to a fact is either a lay witness or expert witness. A lay witness can only testify on known facts and may not provide personal opinions. They testify only to experiences detected through their five senses- facts seen, heard, smelled, touched, or tasted. A lay witness may introduce other evidence such as sample analysis reports, photographs, etc. but that introduced evidence will then be judged on its merits and/or through the testimony of other witnesses.

Expert opinions can only be provided by an expert witness. While most inspectors or case developers will testify as lay witnesses (presenters of fact), depending on their qualification they may also be able to testify as expert witnesses. An expert witness is a witness who has knowledge beyond that of an ordinary lay person and therefore has the ability to give testimony regarding an issue that requires expertise to understand. Experts are allowed to give opinion testimony which a non-expert witness may be prohibited from giving. In court, the party offering the expert must lay a foundation for the expert's testimony. Laying the foundation involves testifying about the expert's credentials and experience that qualifies the witness as an expert. Sometimes the opposing party will stipulate (agree to) to the expert's qualifications in the interests of judicial economy. If the opposing party does not so stipulate, then the judge will rule on acceptance of the witness as an expert.

Experts are qualified according to a number of factors, including but not limited to, the number of years they have practiced in their respective field, work experience related to the case, published works, certifications, licensing, training, education, awards, and peer recognition. They may be called upon as consultants to a case and also may be used to give testimony at trial. Once listed as a witness for trial, the materials they rely upon in forming an opinion in the case are subject to discovery by the opposing parties. Expert testimony is subject to attack on cross-examination in the form of questioning designed to bring out any limitations in the witness's qualifications and experience, lack of witness confidence in  opinions being given, lack of preparation, or unreliability of the expert's sources, tests, and methods, among other issues.

Four factors to be considered in expert testimony: the acceptance of the methods the expert used in their analysis; the error rate of the methods; the testability of the method; and the presence of the method in peer-reviewed publications. This is standard for the acceptability of expert testimony in court today under prevailing precedent.
10.1.2

Real Evidence
Real evidence is a tangible object that can be seen or felt. The judge or jury can reach their conclusions based upon their own senses rather than those of the witnesses. There are various general types of real evidence including documentary, physical, and scientific evidence.

10.1.2.1      Documentary Evidence

Documentary evidence is evidence that speaks for itself. This type of evidence would include reports such as an inspection report, logs including self-monitoring records, accounting ledgers, computer printouts, or photographs of actual pollution occurring. 

10.1.2.2
Physical Evidence 



Physical evidence is something tangible that was part of the actual event. This may include a broken monitoring device, a piece of paper with actual particulate fallout, or a can of paint with an illegal VOC content.

10.1.2.3
Scientific Evidence 

Scientific evidence consists of an analysis based upon known or established methods, materials, and means of measurement. Examples include Method 9 test results, stack test results, chemical analysis by a standard method, continuous emissions monitoring data, and ambient monitoring data, if a direct link can be validated between the monitored data and the emissions of the facility.

10.1.3 Demonstrative Evidence

Demonstrative evidence includes those physical items that are used to illustrate or clarify. This type of evidence may be used to assist the testimony of a witness so that their description is more readily understood. This may include a diagram, model, map, schematic, illustration, or photographs.

10.1.4 Judicially Noticed Evidence

This is evidence that includes scientifically accepted testing devices, information that is commonly known or recognized, and other evidence that does not require authentication.

10.1.5 Rules of Evidence
In understanding the documentation that is necessary to admit evidence into a proceeding, it is important to understand the hurdles that must be addressed. In federal civil and criminal judicial proceedings, the admissibility of evidence is governed by the Federal Rules of Evidence. State courts have similar, but not always identical, rules of evidence. While such rules apply only by analogy to administrative hearings, such as those conducted by administrative law judges, the concepts they represent are basic and helpful to the investigator or inspector’s understanding of the evidentiary hurdles they must help surmount in order to get the products of the inspection or investigation admitted.

The most general and principal tests that must be met for the admission of all types of evidence are: (1) authenticity; (2) relevance; and (3) foundation.

· Authenticity or identification means that the evidence must be demonstrated to be what it is claimed to be (e.g., the sample taken during the inspection). This might be an inspector testifying that sample #34 was collected by the inspector at 2:15 pm on July 27, 2007, from the stack of combustion unit #3.

· Relevance means that the evidence must pertain to the fact in question; e.g., the violation being established, tending to make the existence of the fact either more or less probable than would be the case without the evidence.

· Foundation means that preliminary evidence must be presented first in sufficient detail to sustain a finding that the additional evidence is what the proponent says it is; e.g., a witness testimony clearly showing personal knowledge of the matter for which testimony is being given. This might be a presentation that the sample results were analyzed under standard Method 47 by certified technicians and that chain of custody procedures were followed. 
10.1.6
   Best Evidence
Best evidence refers to a rule of evidence that requires an original of a writing, recording, or photograph in order to prove its content. Where the best evidence rule applies, copies of the original will not be accepted unless it can be shown that the original is unavailable due to no fault of the party offering the evidence. This operates as a rule of exclusion. When the original is not available, other evidence, like copies, notes, or other testimony can be used. It is sometimes called the Original Writing Rule.

Some common exceptions to the rule are as follows:

1. When the original has been lost or destroyed, or cannot be produced in court, without bad faith on the part of the offender; 

2. When the original is in the custody or under the control of the party against whom the evidence is offered, and the latter fails to produce it after reasonable notice; 

3. When the original consists of numerous accounts or other documents which cannot be examined in court without great loss of time and the fact sought to be established from them is only the general result of the whole; or 
4. When the original is a public record in the custody of a public officer or is recorded in a public office.

10.2
Chain of Custody
The purpose of chain of custody procedures is to be able to trace possession of a physical sample or other physical evidence from the time it was obtained until it is introduced into evidence at legal proceedings. The government must be able to demonstrate that none of the physical samples involved have been tampered with or contaminated during collection, transit, storage, and analysis. To document chain of custody, an accurate written record must be maintained to trace the possession of each piece of evidence from the moment of collection to ultimate introduction into evidence.

Since there is no way to know in advance which samples and data may be involved in litigation or when they may be needed, the agency should always follow chain of custody procedures whenever samples and data are collected, transferred, stored, analyzed, or destroyed. Besides, it is good scientific practice to do so. A secure chain of custody, combined with the use of proper analytical methods and techniques, is necessary for legally defensible reporting of the sample.

10.2.1    How is Custody Defined?

Samples and data are considered to be in your custody when they are:

1. In your physical possession; 

2. In your view, after being in your physical possession; 

3. In your physical possession and then secured so that tampering cannot occur; and
4. Kept in a secure area, with access restricted to authorized personnel only.

10.2.2     Chain of Custody Guidelines
With the handling of samples and data that might be used as evidence, there are a few general guidelines to remember:

1. Keep the number of people involved in collecting and handling samples and data to a minimum. 

2. Only allow people associated with the project to handle samples and data. 

3. Always document the transfer of samples and data from one person to another on chain of custody forms. 

4. Always keep chain of custody forms and associate data with respective samples. 

5. Systematically identify samples and data legibly utilizing permanent ink.

10.2.3    Chain of Custody Documents

In order to create adequate documentation of chain of custody, the following components are essential:

· Sample Tag – The identifying tag should, at a minimum, include a sample number, the date, and the sampler’s signature or initials.

· Field Logbook Entry – The inspector should note the time, location, and reason for taking the sample, any identification number assigned, any deviations from the standard chain of custody or sampling procedures, and observations about the sample that would aid identification.

· Chain of Custody Record – The chain of custody record identifies each person who had custody of the sample or item from the time of the inspection until the enforcement proceeding. It includes bills of lading or other shipping receipts as appropriate.

· Receipt for Samples – When, as a program may require, the facility owner/operator is given a receipt for samples, the inspector’s copy of the receipt can aid in sample authentication. 
Each agency should have established chain of custody procedures and forms that should be used in the management of samples and data. The following samples chain of custody documents are in the appendices:

· Appendix 10A - Field Sampling Data Sheet

· Appendix 10B - Sample Control Sheet

· Appendix 10C - Sample Shipping/Receiving Form

· Appendix 10D - Sample Receipt and Record Log

· Appendix 10E - Archive Content Record
· Appendix 10F – Reagents and Supplies
10.3
Certifications and Calibrations
While certification and calibration information is not direct evidence indicating that the violation exists, it does establish the admissibility or credibility of the evidence that shows that a violation exists. Admissibility of the evidence relates to whether or not that evidence may be received by the judge or jury in a case in order to decide the merits of a controversy. Rules of evidence, which vary by jurisdiction, determine the admissibility of evidence. It is the judge's duty to apply the rules of evidence in the case at hand to determine the admissibility of evidence. Credibility refers to the reliability of testimony based on competence of the witness and likelihood that it is incontrovertible. Testing protocols may require that individuals are periodically certified to conduct the test and that equipment is calibrated on a prescribed basis. It is important to not only ensure that this occurs but that you collect evidence to that fact. 

10.4
Authority to Inspect and Collect Evidence

As previously discussed, government agencies have the legal authority to inspect facilities for environmental compliance and collect or seize evidence. At the same time, individuals have protections from unreasonable search and seizure. It is useful to understand how and why agencies can collect evidence of compliance on private properties.

10.4.1    Fourth Amendment

The Fourth Amendment to the United States Constitution is the foundation for the protection of persons from government entry and intrusion and therefore the starting point for any discussion of access and entry issues.

The Amendment states:

“The rights of the people to be secure in their persons, houses, papers, and effects, against unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon probable cause, supported by Oath or affirmation, and particularly describing the place to be searched, and the persons or things to be seized.”

While the Amendment speaks in terms of prohibiting “unreasonable searches,” the U.S. Supreme Court has consistently ruled that a search conducted without a warrant having been previously issued is presumptively unreasonable. The few relevant exceptions to this warrant requirement are described below and provide the basis for the constitutionality of inspection authorities under environmental laws.

10.4.2
    Exception to Fourth Amendment Protections

The Fourth Amendment has been explained as protecting people, not places or things. This distinction is critical in understanding the rationale for some exceptions to the warrant requirement of the amendment. In attempting to describe the scope of protection of the amendment, and define what indeed constituted a search, the Supreme Court said in the case of Katz v. U.S. that a search occurs only when the government intrudes into an area for which a person would have a reasonable expectation of privacy. 389 U.S. 347, 360  (1967) (Harlan, J. concurring). When such an intrusion occurs, the protection of people under the amendment is triggered and a warrant is presumptively required.

The courts have recognized a number of exceptions to the normal warrant requirement.  Some of these most likely to be relevant in environmental enforcement are the following: 

· The open field exception, which eliminates the warrant requirement for any unoccupied or undeveloped area except zones or space (called the curtilage) immediately around an occupied structure.  Applicability of the open fields doctrine in not limited by placement of “No Trespassing” signs or the like.  Courts have explained that there cannot be a reasonable expectation of privacy in such areas and therefore the existence of such warnings cannot alter the government’s ability to proceed.

· The plain view exception provides that government officials may seize evidence within their view without a warrant so long as they have a legitimate basis to be in the position where they observe the evidence.  Thus, an inspector properly making an inspection of a plant may examine drums, monitors, papers, etc., that the inspector notices while conducting the inspection. The abandoned property exception recognizes that there is no reasonable expectation of privacy for property that has been abandoned or discarded.  Thus, drums of waste in a field, garbage dumped along the road, etc., are outside the Fourth Amendment warrant requirement. The pervasively or closely regulated industry exception allows warrantless entry into those businesses which are so subject to close governmental supervision that persons choosing to engage in such businesses can enjoy no reasonable expectation of privacy. The courts have established the Colonnade-Biswell Doctrine which is applicable to searches of and seizures in commercial establishments doing business in pervasively regulated industries, where the regulatory scheme is justified by a substantial government interest, the search or seizure would further that interest, and the regulatory scheme provides a constitutionally adequate substitute for a warrant. 
The list of industries which have been identified by the courts as subject to such a level of regulation has grown at both the federal and state level. For example, automobile junkyards were accepted by the Supreme Court as closely regulated in the case of New York v. Burger.

· Emergency entry onto a property to address an immediate threat to public safety or potential property damage is exempted from the warrant requirement. Items observed in plain view during valid emergency responses are subject to warrantless seizures.

10.5 Discovery 

In developing enforcement cases it is important to understand certain legal processes for the production of evidence if the matter is referred to the courts. Understanding these processes will help you recognize the importance of documentation, file management, and evidence integrity. 

Discovery is a fact-finding process that takes place after a lawsuit has been filed and before trial, in order to allow the parties in the case to prepare for settlement or trial. It is based upon the belief that a free exchange of information is more likely to help uncover the truth regarding the facts at issue. Court rules and state rules of evidence govern the discovery procedure.

There are deadlines and guidelines for filing discovery requests and submitting answers. A failure to answer a discovery request in a timely and proper way may lead to fines and other sanctions. Local laws vary, so laws in your area and the agency’s counsel should be consulted for applicable requirements.

Some discovery methods include written questions called interrogatories, requests for admission which can be only admitted or denied, oral questions at depositions, requests for inspection of property impossible or impractical to move, and requests for production of papers and other physical items to be delivered to the requesting party.

10.5.1
    Deposition
A deposition is part of pre-trial discovery or fact-finding that is set up by an attorney for one of the parties to a lawsuit. Depositions demand the sworn testimony of the opposing party, a witness, or an expert intended to be called at trial by the opposition and are taken before trial, out of court, and without a judge present. The witness is placed under oath to tell the truth and lawyers for each party may ask questions. If the person requested to testify, called the deponent, is a party to the lawsuit or someone who works for an involved party, notice of time and place of the deposition can be given to the other side's attorney, but if the witness is an independent third party, a subpoena will be served on that person to appear and testify. Depositions in criminal cases cannot be taken without the consent of the defendant.

The questions and answers are recorded by a court reporter and a transcript will be provided to either party for a fee. The deposition may also be video recorded. The deposition can be used in trial either to contradict (impeach) or refresh the memory of the witness or be read into the record if the witness is not available. 

Agency representatives will be advised by legal counsel as to how to conduct themselves during any testimony, below are a few general helpful hints:

· Try to stay calm and relaxed when being questioned.

· Be factual but brief in your responses and do not volunteer additional information.

· If you cannot recall an answer to the question, do not guess at the answer, but indicate that you do not recall.

· Take your time to think before answering the questions. This will also allow time for your attorney, if necessary, to object to the question.

· Do not be concerned about how long you take to think about your response since transcripts only record your answer and not the pauses.

· If the opposing council is being aggressive or rude, stay calm and allow your legal counsel to address the situation.

Remember that, in addition to collecting facts, the opposing counsel is trying to collect facts to impeach your testimony in court. Staying calm, unemotional, and factual in your answers will increase your credibility as a factual or expert witness.

10.5.2
    Interrogatories
Part of the pre-trial discovery process involves interrogatories where one side in a legal case receives a request and provides the other side written answers to written questions under oath. The answers must be returned within a specified time, usually 30 days, and often can be used as evidence in the trial. Objections as to relevancy or clarity may be raised either at the time the interrogatories are answered or when they are used in trial. Most states limit the number of interrogatories that may be asked without the permission of the courts to keep the questions from being a means of harassment rather than a source of information.

While the legal counsel for your agency will usually prepare the response to the interrogatory questions, the enforcement specialist or other knowledgeable staff person may be asked to provide all the factual information to the questions. As in all aspects of discovery, it is important to be factual, but you should not expand upon a precise answer or provide additional information beyond responding to the direct question.

10.5.3
    Request for Admissions
A request for admissions is another part of the discovery process that occurs before trial. It is a written set of questions or statements served by a party to an opposing party or witness which are required to be denied or admitted in writing and returned to the requesting party within a specified time, usually thirty days. The answering party must affirm by oath to the truth of the answers. Anything admitted in such a request will be deemed admitted for purposes of trial evidence. Local court rules often limit the number of questions or statements in such requests, so that they cannot be used as a means of harassment.
10.5.4
    Request for Production of Documents
As part of the discovery process, either party may send a request for the production of documents to an opposing party or witness. If you are served with a request for production, you have a certain time period, usually 30 days, to provide the requesting attorney with your written reply, stating which documents you have in your possession and to make those documents available for the requesting attorney to review and copy. Copies of the documents may also be attached to the written reply. 
10.5.5
    Request for Inspection 
A request for inspection is part of the discovery process that occurs before trial. A party may send such a request to an opposing party or witness, and then the parties will set a time, usually during normal business hours, for inspection. Often, the request will include a notice of intent to photograph or copy the subject matter of the inspection. A request for inspection is made when it is impractical for the item to be delivered via a request for production, as in the case of real property.

For government agencies, a request for inspection is usually directed to the agency files. The defendant may want to review agency files for information to contradict the agency’s case, find out just what the agency knows and does not know, and to impeach government witnesses and evidence.

As an agency representative, you may not destroy or dispose of any information in your files after receiving a request for inspection. However, it is important to first review all the files that have been requested for inspection and identify documents that legally may not be inspected. These documents may include business confidential or attorney-client information. Your agency legal counsel will make any determination as to what will not be shown to the defendant. Once these documents have been identified, these documents will be removed from the files and stored separately before the defendant is given access to the files. 

This aspect of discovery also points out why it is important not to create documents that show biases, are presumptive, or are in any other way nonfactual. Discovery of unprofessional information in the agency possession, as far back as the inspector’s field notes, may have to be produced during discovery production or inspection.

10.6 Presentation of Evidence as a Witness

As an inspector or the enforcement specialist, you may have to appear in a formal hearing such as an administrative appeal of an order issued by your agency or in court if the matter goes to trial. While your agency’s legal counsel will help prepare you for this activity there are several considerations that will ensure the best possibility of a successful outcome through your presence at a hearing:

· Preparation is important to your credibility as a witness. You will probably be spending considerably more time preparing for testimony than actually testifying. Read the file information carefully and understand what you are to testify about. You will be able to refresh your memory from your documents during the actual testimony, but you should try to be well prepared in advance of your testimony. 

· On the day of the hearing show up early. Do not wait until the last minute. If something unexpected happens and your arrival at the hearing is delayed, there could be consequences to the case and possibly to you personally. 

· Dress neatly. Business attire or other agency-prescribed attire is recommended. Appearance counts.

· If you have received a subpoena, bring it with you. 

· Avoid any undignified behavior such as loud laughter, displays of emotions, odd facial expressions, unnecessary conversations, or other actions that could be considered disruptive to the proceeding and disrespectful of the hearing officer or judge. 

· Cell phones should be silenced at a minimum and turned off in many cases. Be aware of whether text-messaging is considered acceptable before doing it.

· Smoking and eating are not permitted in the hearing room.

· Take your personal notes or records concerning the case with you to the hearing so that you may refer to them to refresh your memory. However, be aware that those notes can be reviewed by the opposing party and their attorney. Let your agency attorney that is presenting the case know what you are bring into the hearing room.

· If you are going to testify as an expert (which should have been arranged in advance), be prepared to reveal your academic training, your experience and responsibilities, and how your expertise relates to the subject matter of your testimony. If you qualify, you will be allowed to express opinions and conclusions.

· When you are called to testify, try not to show nervousness.

· Address your answers to the person that asked the question. Look at them while answering the questions unless you are reading a document out loud as part of your answer. If the judge asks you a question, face the judge when you answer the question. Address the judge as “Your Honor.”

· Try to use language that the judge or jury will understand. If you must use technical terms and acronyms that may not be understood, explain what they mean. As a lay witness do not offer your opinions. It is important that the judge and/or jury see you as a witness who is trying to help them understand the facts and come to the truth of the matter.

· When asked a question during your testimony, give your attorney sufficient time to object to the question before you start to answer. If an objection is raised, do not speak until directed to do so. Let them resolve the issue first. This is harder than you think. Concentrate on the question. Have the question repeated if necessary. If you still do not understand it, say so. Never answer a question that you do not fully understand or comprehend before you have thought your answer through. Speak clearly and articulate your words carefully. Answer directly and simply with a “yes” or “no” or other concise and to-the-point answers if possible. Answer only the question asked. Do not volunteer additional information that is not requested. Otherwise, your answer may become legally objectionable or may cause you to appear biased. If, however, an explanation is required or it is important to qualify an answer, say so. Sometimes an attorney will try to limit you to a “yes” or “no” answer when your answer requires more explanation. If that happens, simply say that you cannot answer the question with just a “yes” or “no.”

· State the facts that you have observed, not what someone else told you. The latter would be hearsay and thus inadmissible in court. When at all possible, give positive, definite answers. Avoid saying “I think,” I believe.” or “I assume” when you know the facts. If you do not know or are not sure of the answer, say so. Never guess or assume facts to be correct or incorrect. There is absolutely nothing wrong with saying, “I don’t know.”  Your testimony can be positive and supportive of the agency’s position without you having to remember all the minute details. If you are asked about details that you do not remember, just answer that you do not recall. Do not exaggerate. If you are sure of your testimony, stick to it.

· Avoid broad generalizations. You may have to retract them later.

· Be wary of a question that begins, “Wouldn’t you agree that ….”  Absolutes like “always” and “never” are dangerous and should be used rarely if at all. Give caveats where necessary but try not to sound wish-washy.

· If an answer was wrong or unclear, correct it immediately. It is much more desirable to correct a mistake yourself than to have the opposing attorney discover an error in your testimony or an inconsistency in comparison to other available evidence including any previous depositions. If you realize that you have answered incorrectly, say, “May I correct something I said earlier?” or say, “I realize now that something I said earlier should be corrected.” 

· Stop instantly when the judge interrupts you or when an attorney poses an objection.

· Always be polite and under control, even if the attorney is not. Do not show anger or be argumentative or sarcastic. In fact, try very hard not to let the opposing attorney make you angry or upset in any way. Do not let an attorney rattle you. 
CHAPTER 11

SETTLEMENT DISCUSSIONS
11.0
Introduction
Settlement discussions or negotiations, like litigation, is an art, not a science. Learning to be an effective negotiator is difficult because the process is complex and has few hard and fast rules. Much of the complexity arises from the infinite variety of negotiator skills and approaches and the circumstances of various situations where negotiations may be required. Every negotiation develops a life of its own based on the nature and number of issues, the character and the strength of the parties, and the negotiating skills of the participants. Because there is no rulebook and success depends on the dynamics of each individual settlement discussion, much of the negotiation process can be learned only through practice. You cannot become a skilled negotiator merely by reading.

Nevertheless, there are fundamental techniques and concepts that can be useful in many different negotiating situations. Is negotiating an environmental dispute different from negotiating any other type of dispute? In one sense, it is not. The basic process and skills are much the same no matter what is being negotiated, whether it is the purchase of an automobile or attempting to resolve an environmental violation. A skilled negotiator can operate effectively in many substantive areas if assisted by expert advisors. Environmental disputes can be extraordinarily complex and visible. The complexities can involve both multiple substantive issues and multiple parties. A single dispute can pose questions of science, engineering, economics, law, politics and public acceptance.

To achieve settlements with which the parties will be comfortable, and which will be effective in the long-term, environmental negotiators need special abilities to deal with complexity and ambiguity. They need to have a high tolerance for stressful situations and verbal attacks, great patience, and perseverance. A thorough mastery of the negotiating process therefore is especially helpful in negotiating environmental disputes. This command of the basics gives the negotiator running room to deal with all the complexities and uncertainties inherent in these disputes. 
These skills are used throughout the enforcement process whenever the agency meets with the alleged violator(s)- during informal meetings, developing an administrative consent decree, or settling a matter that is before a court. Depending on the agency and the issues at dispute, some local agencies may not negotiate penalties since the amounts are smaller and generally set by policies or rules.
11.1 Factors to Consider in Negotiations

The two most important elements that must be present in a negotiated settlement are some degree of trust between the parties and a satisfaction of needs. There are also other elements that should be understood.
11.1.1     Trust


Settlement is unlikely unless the negotiating teams develop a degree of trust. Settlements are basically exchanges of promises, enforceable promises when reduced to contracts or consent orders. You do not willingly exchange promises with people you do not trust. In regulatory negotiations, each side wants the other to listen to it, understand its needs, and modify its own positions accordingly. This is most achievable if the parties trust one another. On the other hand, neither party may initially trust the other and only through discussion, communication, action, and reaction will trust begin to develop. Some negotiators bring trust to the table by their past successes and failures. Most trust is developed over time during negotiations.
The following suggestions are offered to improve the trust at the table.

· Treat all problems as “our” and not “their” problems.

· Where appropriate, ask about feeling or what their thinking. 

· Do not lie or exaggerate.

· Where appropriate, expose weaknesses in the viability of the others’ expectations. 

· Ask for information to verify statements.
11.1.2     Needs
The second critical element is the identification of needs, which must be exact, specific, and distinguishable from wants. As an example, if your car does not start, you will analyze and diagnose the problem to determine exactly what you need to do to fix the problem which  may not be achievable. A new starter or battery may be what you need. On the other hand, you may want a new car. That would probably correct the problem, but it is not what you need to correct the stated problem. To reach a settlement, all parties must have their needs acknowledged and met to some degree. As the negotiations proceed, both parties will refine their needs based on what each hope to get out of the negotiations. In a normal settlement neither side may get all that it had hoped for when the process began. But neither side may be willing to give up what it considers essential. Before going to the table, a good negotiator will know the needs of their side and through a series of good questions and excellent listening, will begin to determine the needs of the other parties to the negotiation. 
The following suggestions will help develop an understanding of the needs of the other parties at the table:

· Never assume the other side see the issues as you do.

· Listen to understand. The best negotiators spend more time listening.

· Ask questions and confirm understanding.

11.1.3
Problem Solving
The task is to negotiate a solution to the dispute between the parties. This needs to be treated as a problem that both sides must solve. Both sides have needs that must be met if the problem is to be solved. There will be issues that can be easily solved and those that may take some effort. The following suggestions will help focus the discussions as a problem-solving activity:

· Start with reasons for agreeing; then disagree, not vice versa.
· Avoid getting stuck on small points, put them aside.
· Explore alternatives to find solutions the best meet the needs of both sides.
· Build momentum for addressing difficult issues by getting many other less controversial issues resolved first.
· Look for other allies at the table on the different issues.
11.1.4
Business Approach
The interaction between the parties at the negotiation table is just another part of your official responsibilities and their responsibilities as corporate officials. Remember that it is not personal, it’s just business. When it starts becoming personal, it becomes harder to get to a resolution and the parties dig in and harden their positions. The following suggestions will help keep it just a business interaction:

· Address the issue, not the person.

· Don’t counterattack when attacked.

· Use warnings, not threats.

· Ignore provocation and return to the substance. 

11.1.5
Authority
Sometimes all of the agency officials that can ratify an agreement between your agency and the other parties are at the table. However, in many negotiations the agency individuals sitting at the table are not the agency officials who will sign the agreement or must review it before it can be signed. The company must understand that you are speaking for the agency as you present your needs, agree to the provisions of the settlement, or reject a position that they put forth. It is important to let them know if you can resolve this matter on your own or if it will still need concurrence within the agency. If issues or the settlement must also be discussed with or reviewed by other agency officials let them know that you have been and will be in communication with these officials and what you say at the table represents the agency speaking. It will be important to caveat certain statements you make if it is beyond any pre-negotiation discussion you have had. The following suggestions will help to ensure that during the discussions the other parties will understand that you are representing the agency:

· Prepare ahead of time to understand the range of solutions that would be acceptable.

· Know your bottom lines and key issues.

· Before sitting at the table, agree on the roles of your team.

· Your team should speak as a unified group, any strategic changes should be debated away from the table.

· Even if you are not the final decision maker, show that you can get an answer quickly.
11.1.6
Caucusing
One rule of negotiation is close to absolute. A team must decide upon its course of action and resolve differences among its members internally, not in front of the other side. Nothing distinguishes unprepared, amateur negotiators from prepared professionals as much as discussion of internal team differences at the negotiating table. This gives the other team great advantages because it displays weaknesses in your team that may end up being exploited by the opposing side to the disadvantage of your case. To avoid this kind of interference, teams should resolve their internal differences in private caucuses. Caucusing is an important tool of team management and can hardly be used enough.

11.2
   Negotiation Strategy Outline
 I.
Procedural Items

1.
Agree on internal team rules.
a.
Designate spokesperson and other critical players.

b.
Decide on means for communication within the team.
c.
Agree on team decision making method.
d.
Plan for breaks and caucuses. How often and why.

e.
Plan for communications with your ratifiers.

2.
Plan how and who will deal with the other side.

a.
Plan how you will “break-the-ice” in the initial meeting.

b.
Negotiate agenda, timing, and ground rules at the outset.

c.
Who will start the substantive discussion and how.
3.
Develop an understanding of what and how information will be conveyed to outside parties.


4.
Control the drafting of the settlement. 
II.
Substantive Negotiation

1.
Collect Information.
a.
Ask questions to gain information not ascertainable elsewhere.

b.
Listen, verify and ask for copies. (Note: Environmental information is not protected as trade secrets.)

2.
Develop credible proposals that are part of a total package before you sit down to negotiate. 
a.
For your opening remarks, determine your preferred outcomes.

b.
Establish your fall-back position that may come into play if your preferred outcome becomes unattainable.                       

c.
Determine the set of settlement conditions that will result in your recommendation that the agreement be accepted.
d.
Determine your bottom line below which you will recommend terminating negotiations.

3.  
Define your psychological strategy.

Develop ways to lower the other side’s expectations. Identify which bargaining chips are available and decide when and how they should be used.

4.  
Final reminders.
a.
Be always serious (non-frivolous). Your overall demeanor will influence how the other side accepts you and reacts to you.

b.
Strive to lower the other side’s expectations.

c.
Keep your ratifiers informed.
d.
Strive to preclude surprises but maintain flexibility.

e.
Plan, plan, and plan. Always keep in mind the old adage that “when you fail to plan, you should plan to fail.”

CHAPTER 12

ENFORCEMENT CASE SETTLEMENT DOCUMENT PROVISIONS

12.0 Introduction
Documents used to settle an enforcement case can have different purposes. They may be the instrument that imposes a penalty, commands that a facility return to compliance, or both. They may be unilaterally issued by the agency against the violating company or a result of an agreement between the agency and the violating company to resolve the dispute in a certain manner. The one point that is true to all the different type of case settlement documents is that they are legal instruments that are governed by administrative procedure acts, court rules, or agency policy. As such, much of the language in the documents will be either written by an attorney or a model document which was prepared by an attorney and is filled in by enforcement specialists. Individual agencies may have various templates for the different types of orders or settlement documents that include extensive guidance for properly completing the document.  

Settlement of violations is only accomplished by establishing effective conditions that the violator must meet and placing them in an enforceable document. Regardless of the type of settlement, the determination of appropriate components of the settlement document is crucial. This chapter addresses those components. 
12.1
Settlement Provisions in an Enforcement Case Resolution Document
The provisions in this section will apply to administrative unilateral orders, administrative consent orders, and civil judicial consent orders. If a provision does not apply to all three, it will be noted. Administrative and civil judicial consent agreements or orders have certain provisions that are not in a unilateral order since both the government (complainant) and the violator (respondent) are agreeing to the settlement. 

Each agency may have unique names that they will call the different types of documents which is based on their laws, policies, or the specific characteristics of the subject matter that the document addresses. Agencies will also specify the format that they use in different situations. It is therefore important to understand your agency’s policies and models for each type of action. The outline below is a generic description of the documents.

12.1.1 Document Identification

The first part of the document will identify the parties involved in the action in a format such as 




STATE OF (NAME)




(NAME OF ENVIRONMENTAL AGENCY)





v.




(NAME OF COMPANY AND/OR COMPANIES 

 OR INDIVIDUAL)

If more than one party is the complainant such as the U.S. EPA and a state and/or local agency, all names will be in the caption.

The document identification will also include a unique number for this action and the name of the document such as “Notice of Violation and Order for Corrective Action”, “Administrative Penalty Assessment”, or “Consent Order.”

12.1.2
Definitions and Index
For ease of reading, a larger, complex document may contain definitions of terms used in the document and an index showing the pages for the different parts of the document. 

12.1.3
Statements of Fact 

The next part of the document includes various statements of fact that sets up the reason for the document. These statements may be in a “Whereas the …”  format or numbered format. This includes:

· Introductory legal language which addresses why this document was created including the jurisdiction and venue. 
· Authority of the complainants which cites the parts of the law or laws that are relevant to this matter.

· Location of the business showing that it resides in their jurisdiction and the type of business that is conducted at that location and possibly how long they have operated at this facility.

· Relationship of the facility to the company that owns the facility and other parent companies that may be cited in the opening caption of this document.

· Relationship of the violator to pertinent agency events such as the issuance of a Title V operating permit or construction of a process after adoption of a requirement for that process. This will include the dates of the events. 

· Any preliminary enforcement actions relating to the matters in this document that were taken by the agency including issuance of notice of violation/notice of deficiency/warning letter.

· Any previous formal enforcement actions taken by the agency relating to the matters in this document. This will include type of action, date, and a brief description of action. 
· Summary of investigative work that produced the evidence. This may be the date of inspection and what was inspected, reports submitted by the company, stack tests with information concerning who conducted the test and what was tested, etc.
· Statement of circumstances leading to agreement may need to be in the document or it may be desirable to create a complete record. This may include informal conferences or formal hearings and when they were held. This section might also present facts as to any contested order that resulted in development of this new document. 

The document may address the remaining parts of this section (listed below) as individual “Counts” where each count relates to a specific violation. The document may also divide this into a presentation of evidence of the violations (each in a short paragraph) and then a “Conclusions of Law” which list each rule or permit condition that was violated and finds them in violation of that requirement (each in a short paragraph).

The “Conclusions of Law” provisions will also include other findings that show that the respondent is subject to the requirements. These include finding such as “Respondent is a person as defined under…” or “Respondent’s operation includes a coal-fired boiler as defined under Section….”

· Specific requirements that are at question including the individual rules or permit conditions. This includes a citation of the rule number and a concise summary of the pertinent parts of that rule or the specific permit condition.
· Circumstances resulting in violations being identified are presented next. This is a short description of what operation was investigated, when the evidence was collected, who detected it, and what the evidence is. An example of this is, “On January 29, 2008, the Acme Testing Company conducted a stack test of the stack on the #2 coal-fired boiler of the respondent’s Westgate facility using Method XXX. The results showed that the particulate emissions from that boiler ranged from 0.17 gr/dscf to 0.26 gr/dscf and had an average 0.23 gr/dscf for the three runs.”
12.1.4 Statement of Admissions

This section would not be in unilateral orders but only in those bilateral agreement by consent since the respondent will be asked to admit certain facts that are not contested. There may be certain jurisdictional facts that a respondent will readily admit. However, they may or may not be willing to admit to the fact that they are in violation of any requirements. If they are not willing to admit to such facts, the document may state that the respondent either denies those conclusions of law or that they neither admit nor deny them. If the respondent cannot admit to the violations, then there is usually a statement that the respondent is willing to commit to the commands in the document in order to resolve the matter.
 

12.1.5 Remedial Measures or Corrective Actions

This part of the document addresses the actions that are directed to ending the violation, creating any increased monitoring or reporting, interim measures to improve the emissions or rectify the violations, and any other commands that are necessary to improve the environmental situation or the monitoring of compliance. Depending on your agency’s procedures this part may be in the body of the document or as attachments.

· Control measures to be undertaken should be identified as commands in this part of the document if what is necessary to achieve compliance cannot be done quickly. This may include commanding the installation of equipment, changing of processes, initiating new procedures or work practices, or retiring part of the operations. If the schedule to complete any of the commands is long, then definable key interim steps should be identified. Each command should be accompanied by a date for completion of that action. A simple example of these commands is as follows:

A new electrostatic precipitator shall be installed in the duct work of the #2 coal-fired boiler on the schedule below:

- Submit plans and applications to agency by XXXX.

- Place orders for new ESP by XXXX.

- Start installation of new ESP by XXXX.

- Complete construction of new ESP by XXXX.

- Operate new ESP by XXXX.
· Final compliance dates - For each of the violations there should be a specific final compliance date specified in the document which indicates when that violating operation will now be expected to be in compliance. There should also be a statement associated with that final compliance indicating how it will be demonstrated. For example, the document might say that “The company’s #2 coal-fired boiler shall be in full compliance with Rule XXXX by XXXX. No later than two months after that date the company shall conduct a stack test on the #2 coal-fired boiler to demonstrate compliance.”

· Interim measures that will improve the violating situation prior to final compliance being achieved should be considered and included in the document. These can include such things as changes in fuel, changes in operations of violating unit, increased maintenance, etc. Dates for starting these interim measures, as well as mechanisms or dates for removing these requirements are necessary.

· Measures that may be desirable to improve the environmental situation relating to the violation or violations can be included in the document. This might include training for employees, establishment of written procedures for employees, or increased company monitoring of emissions or process parameters.

· Measures that will aid the agency in monitoring the activities during the duration of this enforcement action should be considered for inclusion. This would include such items as regular progress reports on important commands in the document or increased record keeping or monitoring with more frequent reporting to the agency. During the life of this document, the agency can require more aids to monitoring compliance than is already incorporated in the Title V permit.   

12.1.6
Penalties
Several classes of penalties may be relevant in resolution of an enforcement case. These include up-front penalties; stipulated, deferred, or performance penalties; and cost recovery or response cost assessments. Detailed discussions of penalty types and how to arrive at appropriate penalty amounts are discussed in Chapter 13. 
· Civil penalty assessment will need to be in the document if it is determined that a penalty is appropriate. When that penalty is paid can vary. The terms of the document may allow it to be deferred or paid in installments. Regardless of the pay schedule, there should be specific dates when the penalty is to be paid.

· The document should contain language that this penalty assessment resolves all monetary obligations that the agency has documented for the facility’s violation, or that the penalties assess are in addition to, and not in lieu of, other penalties that could be assessed.

· How civil penalties are displayed in the documents varies from agency to agency. It might be itemized per count, by date, by the violating category, or as a lump sum depending on the policies or practices of the agency, the circumstances of the case, and settlement negotiations that have taken place.

· Performance/stipulated penalties are penalties of a set amount that are agreed to in the document, by both the complainant and the respondent, for nonperformance of a command. Stipulated penalties do not apply to unilateral orders. Stipulated penalties are normally assessed for each day that the performance is not achieved. While this type of penalty can be for all commands in the document, it is usually set for major commands. The stipulated penalty provision should have a date by which it must be paid or  a statement that it must be paid after a written demand from the agency. 

· Recovery of response costs that the agency incurred to investigate and settle this matter is recovered by some agencies. The payment method and dates are usually the same as the civil penalty assessment.

· Recovery of damages to the environment may be included in the document if they are identifiable and quantifiable. In lieu of this type of penalty the respondent may be commanded to rectify the environmental harm. 

· Payment of penalties for any of the above are usually paid to one of three entities depending on the laws of that jurisdiction. It may be the agency, a special trust fund, or the jurisdiction’s treasury. For example, all penalties imposed and collected by the U.S. EPA must be paid to the Treasury of the United States. If the penalty money goes to an environmental trust fund, usually established by a law, it is usually used for unfunded environmental projects that are for the general well-being of the jurisdiction. 
12.1.7 Penalty Mitigations

Many agencies are allowing the respondents to offset part or all of their civil penalty by conducting environmentally beneficial projects and activities that go beyond their regulated requirements and duties. These projects and activities can be directly done by them or they can provide the money to a third party to conduct the activity. In federal cases, this offsetting of penalties for environmentally beneficial projects is governed by the Supplemental Environmental Project (SEP) Policy developed by the U.S. EPA (2015 Update to the 1998 U.S. Environmental Protection Agency Supplemental Environmental Projects Policy). Many agencies have now adopted their own similar policy. The SEP policy does not apply to unilateral orders since the respondent is not a signatory to that type of document. Even though SEPs are usually associated with physical projects like installing additional controls and meeting a tighter standard or creating things that directly improve the environment, for the purposes of this discussion, it is important to note that Environmental Management Systems (EMS) are now being included. 

Each agency will have their own procedure as to how a SEP is incorporated into a settlement document, but it should still follow rules ensuring that there are commitments and dates relating to the activities to be conducted. SEPs are discussed more in Chapter 13.

12.1.8 Miscellaneous Legal Provisions

There are many miscellaneous legal provisions that are always included or may be included in the document. Usually, these provisions are for the protection of the government’s rights.

· A statement that the document resolves the stated violations and reserves the government’s right to take further actions against the respondent. Also, a statement that the order does not protect the respondent from enforcement by another agency having authority in that jurisdiction. 
· For administrative unilateral orders or consent orders, a statement that violations of the order are an enforceable command that is directly enforceable in court. 
· Notification of the respondents’ rights to a hearing is a necessary provision of a unilateral order. However, waiving of respondent’s right to a hearing is usually required in a consent settlement. Allowing the respondent to challenge a “contract” they just negotiated and signed serves no purpose except to further delay compliance. However, this provision cannot prevent a third party, that has a substantial interest, from requesting a hearing on this order. 
· Amendments to the agreement are at the agency’s discretion in the case of a unilateral order; although, it may allow the respondent to petition for an amendment. For consent orders, both parties will have to agree to any amendment, so it still needs the approval of the agency. Any amendment or modification to the order is not effective until signed by the agency in unilateral orders and by all parties in consent orders. 

· Affirmation that compliance remains the responsibility of the violator, irrespective of the conditions in the settlement.

· Successor, purchaser and lessee of the facility or company named in the document are liable for commands in a unilateral action and the agreements made in a consent order. There needs to be language stating such. 
· Statement that satisfactory performance resolves the claims of the agency as stated in the document.

· A Severability clause is a clause stating that if any one part of the order is declared by a court of competent jurisdiction to be inconsistent with the law, the remaining provisions shall remain in full force. This may be included in the document.

· Statement that compliance is not reliant on receipt of governmental funds by the respondent may be included.
· Statement of when the order or agreement will go into force and effect. This is usually governed by the administrative procedure act of that jurisdiction or court rules, whichever is appropriate. 
· Dispute resolution clause – usually only incorporated on a case-by-case basis if deemed necessary by one or both parties.
 

12.1.9 Force Majeure 

This clause is usually in consent agreements when deemed necessary by one or both parties. Force majeure literally means "greater force." These clauses excuse a party from liability if some unforeseen event beyond the control of that party prevents it from performing its obligations under the order. Typically, force majeure clauses cover natural disasters or other "Acts of God", war, or the failure of third parties--such as suppliers and subcontractors--to perform their obligations to the contracting party. 

The respondent must satisfy the agency before the agency agrees to any extension as a result of a delay in which the respondent claims force majeure. It is important to remember that force majeure clauses are intended to excuse a party only if the failure to perform could not be avoided by the exercise of due care by that party. If the agency does agree to an extension, it is normally only for the length of delay caused by the force majeure event.
12.1.10 Termination Language

The order must be terminated when its usefulness is done. This is considered when all the obligations and conditions in the order are met. The termination of the order is specified in the document and is a defined number of months after the respondent has demonstrated to the agency’s satisfaction that all requirements have been fulfilled.
 

12.1.11 Signature Area and Ending Provisions

Which agency official(s) signs the document will vary greatly between agencies and potentially within the agency based on the nature of the violations. Some agency policies may require signatures of the primary authority and individuals in the chain of approval. For major administrative orders and all court orders, the government’s responsible legal representative will also sign it. All signatories will have their name typed below, their title, and a separate date.

In consent orders, the document is also signed by the respondent and, potentially, the company’s legal representative. The agency will need to ensure that the company signatory has the appropriate responsibility and position to sign for the company. If there are other additional parties that participated in the negotiations of the settlement, they may or may not sign it depending on whether they have legal standing in the matter or if there are commitments that relate to them.

Finally, the document contains an execution page with the signature and date of the final executing authority. This is prepared after any administrative necessities have been completed such as public notice. Once the order becomes final, it must be served on the respondent. A certificate of service page is prepared describing how and when the document was delivered to the respondent and the signature of the processor and date. 

12.2
Conclusions
The issuance of an agency order can be after significant agency resources and time have been expended to develop the case to this point. In drafting settlement orders, it is important to ensure that there are sufficient technical provisions to both ensure that compliance will be achieved, and that the agency will have sufficient information to monitor the progress of the respondent. It is a difficult situation when you know the respondent is falling far behind the necessary schedule to achieve compliance but has not violated the order. The degree of technical commands in the order will depend on the complexity of the violations and solutions, the number of violations addressed, and time necessary to bring the facility back into compliance. The legal language is important to not only protect the agency’s rights but also to make it an enforceable document.
CHAPTER 13

PENALTIES

13.0
Introduction

Penalties are extremely important to the success of any environmental program. The environmental requirements found in statutes, regulations, permits, and enforcement settlements exist in order to prevent harm to the health of the public and the environment by assuring that pollution and potential sources of pollution are properly controlled to acceptable levels. Meeting these goals requires a long-term commitment on the part of regulatory agencies as well as owners and operators of polluting sources. Existing and new sources must be operated in ways that meet requirements that are set for them and there must be consequences for failing to do so. Penalties are one of those potential consequences. 
The assessment of penalties is a complex process and one that is subject to considerable ongoing scrutiny. As with other topics in this manual, it is important to know that the authorities, mandates, and policies of individual agencies may vary. Further, no two cases may be exactly alike. Therefore, there can be a myriad of approaches to penalty assessment in general and to the final calculations in an individual enforcement case before a specific agency. 
Enforcement specialists are encouraged to review this chapter with several thoughts in mind. First, you should always follow your agency’s penalty assessment procedures. Second, to the extent that you have flexibility to do so, you may consider approaches other agencies use or that are described in this chapter. Third, disagreement regarding penalty calculations will happen in most cases. Since enforcement specialists within the same agency may use slightly different assumptions and case specific information and arrive at penalty calculation amounts, it can be expected that there can be different approaches and conclusions when agencies meet with violators and initiate penalty discussions. That is why it is important to ensure that penalty calculations are reviewed to ensure consistency with agency policies and practices. The goal is to ensure that an agency acts as consistently as possible across a universe of similar case.

13.1
Role of Penalties

What motivates owners and operators of regulated operations to comply? Some people espouse a strong commitment to being good environmental stewards; some are motivated by a desire to comply with requirements. Still others are motivated by profit. Sources with lower operating costs stand better chances of making a profit. Most control options to minimize or eliminate pollution cost money to procure and operate and therefore may, by their very nature, cause compliance complications.

Penalties are critical to the goal of ensuring continuous compliance and should be structured to help offset the tendency to delay compliance in the interest of the bottom line. Without an effective penalty scheme and policy, the only risk a violator would encounter when caught would be having to do what the law already requires. In the meantime, they may have saved money, time, and effort by not complying, thus potentially gaining a competitive advantage over others who may have incurred the costs associated with responsible compliance with the law. A well-structured penalty program eliminates the incentive to violate by recouping any money the violator saved from noncompliance. Such programs also create an additional incentive to comply by adding a gravity-based penalty amount which makes noncompliance costs higher than would have been incurred if compliance had been achieved on time. Penalties are therefore essential to compelling initial compliance, returning a violator to compliance, and deterring both the violator and the regulated community as a whole from violating environmental requirements in the future. If the general public observes fairness in the actions of the agency, the credibility and support for the agency and its programs should grow.

13.2 
Purpose of a Penalty System

The purpose of any penalty statute, regulation, policy, and procedure is to assure that penalties for violations of rules and regulations are assessed in a fair and consistent manner; economic pressures and incentives for noncompliance are eliminated; penalties correspond to the gravity of the violation committed; no one gains a competitive advantage by violating environmental statutes; and persons are deterred from committing or continuing violations.

13.3
Overview of a Penalty Calculation System

Penalties are prescribed in  agencies’ statutes, regulations, ordinances, and/or policies. Some agencies rely on general statutory authority and apply penalties on a case-by-case basis. In this type of situation, the importance of an internal review process becomes crucial to ensure consistency within an agency. Others must follow prescribed procedures and matrices that calculate specific penalties for specific occurrences and leave little discretion to the enforcement specialist. There are pro’s and con’s to each approach and a multitude of options in between the extremes. What is important is that you follow your agency’s process and that your penalties are effective. Information presented in this chapter that differs from expectations within your agency should not be viewed as a mandate. There are many approaches to penalty assessment and no absolute or perfect procedure has been developed. However, state penalty policies should be consistent with the Clean Air Act.
A penalty calculation process may be a simple mathematical formula with as little as a few inputs to the equation. A penalty policy should include economic benefits and gravity components and may also include adjustment factors. It may be as sophisticated as an econometric mathematical model with varying inputs as found in the BEN model used by the U.S. EPA in cases involving large corporations. See Appendix 13A “ CAA Stationary Source Civil Penalty Policy 10/25/1991.”
Penalty determination systems are usually comprised of four major components:

· The economic benefit associated with each violation, i.e. the amount of money which the violator saved and/or gained by either noncompliance or delayed compliance with the law, if any; 

· A  gravity-based component for each violation.
· A continuing violation gravity-based (or duration-based) component for each applicable violation; and

· Adjustments upward and/or downward to the preliminary penalty amount based on case-specific circumstances, as applicable. 
This penalty formula can be expressed as follows:

Pf =  (Pg +/- Ps)  + Pe
where:
Pf = final calculated penalty

Pe = economic benefit component

Pg = gravity-based component

Ps = case-specific component(s)

The amount of the calculated penalty (Pf) should not be below the economic benefit (Pe). However, the agency may later choose to reduce this amount based on: 

· the ability to pay (discussed later), or 

· in a negotiated settlement based on other desirable aspects of the agreement that the agency might not otherwise be able to get, or 

· based on a desire to settle the matter before trial where the agency and their legal representative believe that a judge might reject a higher amount.

13.4 
The Penalty Calculation Method

13.4.1.1
Economic Benefit
One of the purposes of a penalty is to eliminate any economic incentive for non-compliance by assuring that a violator does not profit from violating the law. Moreover, allowing a violator to benefit from non-compliance punishes those who have complied by placing them at a competitive disadvantage. Fairness in the system will be questioned and the credibility of the agency and its personnel will be damaged. 
Except in rare circumstances, adjustment factors should not be applied to the economic benefit portion of the penalty. Therefore, the amount of a penalty is almost never less than the amount the violator saved or gained through non-compliance. 

13.4.1.2
Types of Economic Benefit

The economic benefit which results from noncompliance can include delayed costs, avoided costs, and may include excess profits directly resulting from noncompliance.

Delayed costs are expenditures which have been deferred by the violator’s failure to comply. The violators will still eventually spend the same amount of money or more in order to come into compliance. The following are examples of violations which result in savings from delayed costs:

· Failure to install control equipment.

· Failure to install emissions monitoring equipment.

· Failure to submit an application for and obtain a timely permit.

Avoided costs are expenditures for compliance which the violator did not and will not make. Avoided costs may include:

· Operation and maintenance costs for pollution control equipment or monitoring equipment.
· Failure to conduct sampling and analysis.
· Failure to implement work practice measures.
 Examples of the Avoided Costs:
Facility A was required to install baghouse on their polluting operations by the beginning of 2000, In 2002 an enforcement action was brought against the facility requiring the facility to install the baghouse by the end of 2005. From the beginning of 2000 to the end of 2005 or for 5 years the facility did not have to expend any money to operate the baghouse. They therefore enjoyed the benefit of not incurring the operating cost during this period including electricity costs, maintenance including manpower and parts, and removal/disposal of collected pollutants.
An increase in profits would represent an economic gain to the violator. Another example of avoided costs would be when a violator brings a product to market sooner than would otherwise be possible by avoiding proper permitting procedures. This can result in the violator having a cheaper product than a competitor. If verifiable, the increased profit from that situation would be characterized as an economic benefit directly attributable to the violator having failed to obtain a proper permit.

13.4.1.3  
Calculating Economic Benefit
The economic benefit of delayed costs roughly equals the amount of return on the unspent money that reasonably could have been realized by the violator during the period of noncompliance. 
For example, if a violator delayed installing a $100,000 piece of equipment for one year and instead put that amount in a certificate of deposit (CD) at a bank with an interest rate of 8%, then the violator realized a gain of $8,000. ($100,000 x .08 = $8,000). The economic benefit of avoided costs roughly equals the amount of return on the unspent money that could have been realized by the violator during the period of noncompliance. 
Consider a scenario where a violator failed to conduct sampling and analysis for one year, and by not conducting that activity, they saved $40,000. The violator gained the $40,000 dollars not spent plus $3,200 that would have been realized by investing in an 8% CD at the bank. Therefore, the avoided costs resulted in the violator having a gain of $43,200 dollars, all directly attributable to being in noncompliance with sampling requirements for that year. 
The U.S. EPA developed and maintains a computer model called BEN that may be used by enforcement specialists, if authorized by the specific agency’s rules, to assist in calculation of economic benefit from delayed and avoided costs. The BEN model is available on the U.S. EPA web site.  A complete description of EPA’s BEN model may be found in Appendix 13B. Estimates of costs and profits should be based on the best information that is available to the staff, including contractors, brochures, local and national periodicals, and the company’s own data and should be specific to the locale.

If the violator claims that the economic benefit of noncompliance is less than the amount calculated by the staff, the burden is on the violator to present verifiable data on actual costs, savings, and profits. If the data is verified, then it can be used for the calculation. To a certain extent, the natural tendency of violators to complain about their high costs of compliance may be dampened by the fact that high costs result in a higher gain for them during their period of noncompliance. 
As implied earlier in this chapter, there are scenarios where the economic benefit cannot be calculated or is small and inconsequential, such as failure to keep certain records or submit a required report. In agencies where economic benefit calculations are routinely used or mandated, management staff within the agency may require their approval of all penalty assessments and components including that for economic benefit. Agencies using this factor should be as consistent as possible in the use of BEN or their own calculations in the interest of fairness.  In addition, agencies should keep records of how the economic benefit component was calculated and the justification for any adjustments that were made.

13.4.2  
Basic Gravity-Based Penalty Component

The basic gravity-based penalty for each violation or group of violations is calculated by assessing both the extent of deviation from legal requirements and the potential for harm posed by the violation.  Some agencies may use a penalty matrix, an example of which may be found in Appendix 13C. 

13.4.2.1 
 Extent of Deviation

The extent of deviation from a requirement is a measure of the degree to which the violator has deviated from the substance and intent of the requirement e.g., did the stack test show that the operation was 15% over the requirement or 200%. Factors regarding the potential impact on the environment or public health, the toxicity of emissions, discharges and wastes, and the proximity of receptor populations are evaluated when determining potential for harm. In determining the extent of the deviation, the following categories can be used: 

· Major - substantial noncompliance, in that the violator deviates from the requirement to such an extent that most of the important components of the requirement are not met or are met only after excessive delay. Moderate - significant noncompliance, in that the violator significantly deviates from the requirement but some of the components of the requirement are implemented as intended; or requirements are met after significant delay. Minor - minimal noncompliance, in that the violator deviates somewhat from the requirement but most or all important components of the requirement are met, or are met after only minimal delay. 

13.4.2.2  
Potential for Harm 

Assessments of the potential for harm resulting from a violation may consider harm to the environment or public health as well as to harm to the regulatory program.  In assessing the potential for harm due to each violation or group of violations, you may choose the higher of the potential harm to the environment or to the regulatory program.

 
Harm To The Environment and Public Health
This evaluation considers the actual and potential impact on humans and/or the environment due to exposure to pollutants in the air, water, or soil.. Noncompliance may be assessed whether the harm is determined to be an actual harm or a potential for harm to occur.  Either case warrants consideration and the emphasis on potential harm is important due to the deterrent effect that it may have on future violations at the subject facility and elsewhere. 

The following four factors are to be used to evaluate the degree of environmental harm associated with a violation or group of violations: 

(i) Population at risk 

Evaluate the character and degree of actual and potential injury to public health, safety and welfare which is caused, or could have been caused, by the violation.  Consider the proximity of the violating activity or facility to residences, schools, recreational areas, or other areas or facilities used by the public. Environmental justice factors also be considered.
(ii) Environment at risk 

Evaluate the character and degree of actual or potential injury to or interference with the air, water, land, coastal resources, natural processes and features, and other natural resources which is caused or could have been caused by the violation.  Considerations may also include the quality of natural resources prior to the noncompliance event as well as the status of the area’s compliance with air quality standards and any impacts on ambient air quality. 

(iii) The quantity of the discharge or emission involved in the violation.

(iv) The nature and the physical, chemical, biological, and thermal characteristics of the discharge or emission involved in the violation, including the pollutant concentration, toxicity, corrosivity, and hazard from direct contact. 

Harm To The Regulatory Program

Some violations may not result in a significant direct or immediate risk of exposure. However, a failure to address such violations may undermine the purposes and programs of the agency and therefore could have the potential for indirect impact on human health or the environment in the future and merit significant penalties.  Examples include: 

· Failure to comply with permitting requirements including Title V provisions.

· Failure to submit an emissions monitoring report.

· Failure to install required continuous emissions monitoring (CEM) equipment or failure to maintain or make required data available. There could be significant exceedances of emission limitations in the absence of such monitoring.

· Failure to submit a notice of change to an alternative operating scenario under a Title V permit. 

Each violation or group of violations should be evaluated in terms of the degree of regulatory harm as described below. The objective of such an evaluation is to categorize each violation(s) so that it can be properly weighted as to significance.  This aids in calculating appropriate penalties. 

· Major - The violation has, or could have, a substantial effect on the agency’s ability to prevent or monitor potential harm to public health or the environment. Minor - The violation has, or could have, a small effect on the agency’s ability to prevent or monitor potential harm to public health or the environment. 

13.4.3
       The Continuing Violation Gravity-Based Penalty Component 

The continuing violation gravity-based penalty applies to each violation or group of violations which continued for more than one day. Evidence of the duration of a violation may consist of staff observations of a violation, the violator’s own acknowledgment, or may be based upon reasonable assumptions deduced from the circumstances, unless the violator demonstrates otherwise. Continuing violation penalties should be considered for each violation or group of violations that has: 

· a major potential for harm; 

· a major extent of deviation; or 

· a moderate potential for harm and a moderate extent of deviation. 

Many agencies will consider continuing violation penalties as discretionary for calculation of penalties for all other continuing violations. However, when the agency decides not to seek a penalty for a continuing violation, there should be clear justification so that agency policies are met and consistency is maintained for similar future cases as time passes.

The first step in determining a continuing violation gravity-based penalty component is to calculate a penalty range from the appropriate penalty guidance, if applicable to the agency. An example of such guidance may be found in Appendix 13C. For most violations, the same categories of potential for harm and extent of deviation used to determine the basic gravity-based penalty will be used for the continuing violation. If the potential for harm or extent of deviation associated with a continuing violation changes significantly for any period, the violation should be reevaluated in accordance with the methods, and a new corresponding continuing violation penalty should be calculated and applied over that period. 

Staff may apply a continuing violation penalty on a per-day basis, but may, upon management approval, apply a continuing violation penalty on an appropriate alternate basis including, but not limited to, per-week or per-month for which such violation(s) existed, or at some other frequency appropriate for the violating activity. The following should be considered prior to deciding upon the appropriateness of a continuing violation penalty:

· For a violation or group of violations that occurs more than once per month and continues over several months, a corresponding continuing violation penalty should be assessed at least once per-month. 

· For a continuing violation that constitutes a major potential for harm to human health or the environment, a continuing violation penalty should be assessed for each day such violation existed. 

If a continuing violation penalty is applied at a frequency that is less than the frequency of the violating activity, your agency should require that the reasons for such decision be clearly documented such as  in a penalty calculation worksheet. Enforcement specialists are not precluded from assessing penalties up to the statutory maximum for each day of violation if the circumstances of the case so warrant and agency procedures so prescribe. 

If used, the penalty factor chosen from the continuing violation penalty matrix in Appendix 13C may be multiplied by the appropriate number of days, months, or other period that the violation continued after the first day. 

13.4.4 Adjustments to the Gravity-Based Penalty
The basic gravity-based penalty and any associated continuing violation penalty may be adjusted based on the violator’s good faith efforts to comply prior to the agency’s discovery of the violation, the degree of willfulness and/or negligence, and the compliance history of the facility. In addition, any gravity-based penalty may be adjusted based upon the violator’s inability to pay or because some other unique factor applies, such as the risk and cost of litigation. 

13.4.4.1  
Primary Penalty Adjustment Factors

The gravity-based penalty component may be adjusted based on an evaluation of any of the following adjustment factors: 

· Good faith efforts to comply prior to the agency’s discovery of the violation may result in increases or decreases to the original calculation. 

· The degree of willfulness and/or negligence observed may increase the original calculation. 

· The facility’s history of noncompliance could increase the original calculation.
A gravity-based penalty may only be adjusted downward for good faith efforts to comply after all three of the above adjustment factors have been evaluated. 

a. Good Faith Efforts to Comply

The violator should have made good faith efforts to comply before the agency discovered the violation. An example of such good faith efforts may include the violator promptly initiating meaningful compliance efforts in response to the violation prior to the agency’s discovery of the violation and taking prompt action to prevent or remediate any harm to the environment or public health from the violation. Their efforts may warrant decreasing the calculated penalty. 
Failure to take reasonable and prompt measures to come into compliance upon discovery of a violation is cause for increase of the penalty for lack of good faith. 

b. Degree of Willfulness and/or Negligence

Negligence should never be deemed absent merely because the violator was unaware of the legal requirement in question or the fact that the violation existed. Indeed, failure to know the applicable law or to recognize when a violation has occurred is generally, in itself, negligence. If a violation was caused or allowed willfully (i.e., deliberately, intentionally, or knowingly), the violator may be subject to criminal prosecution as well as civil penalties. Before adjusting any gravity-based penalty on the basis of willfulness or negligence, staff should confer with program management and agency legal counsel. 

c. History of Noncompliance

A violator should be deemed to have a history of noncompliance if, prior to the violation in question, they violated an environmental statute, regulation, order, judgment, or permit administered or issued by the federal government or any state or municipality. Staff should utilize any available compliance tracking systems to determine whether the violator has a history of noncompliance concerning legal requirements administered by the air program and other environmental programs within the agency. 

If the violating individual, corporation, partnership, or other entity owns more than one facility, the known environmental violations at each such facility should be considered as part of the violator’s history of noncompliance. 

If the violating corporation has a parent corporation, one or more subsidiary corporations, or is related to one or more other corporations by substantially identical ownership or management, the known environmental violations of such other parent, subsidiary, or related corporation may be attributed to the violator’s history of noncompliance. In addition, if a violator is a business which has undergone a merger, consolidation, transfer of assets or other business change, the compliance history of the original business may be attributable to the new entity. If staff believes that it may not be appropriate under the particular facts to adjust the penalty upward, they should confer with program management and agency legal counsel. 

The percentage of upward adjustment should depend on: 

· The number of previous violations,
· The timing of the previous violations.
· The public health/environmental adverse impact of the previous violations were, 

· How similar the present violation is to one or more of the previous violations; and 

· The number and seriousness of the violations relative to the size and complexity of the operations and the number of facilities being considered. 

13.4.4.2
Ability to Pay 

The ability of a violator to pay a penalty should only be adjusted in circumstances where verified financial limitations would either substantially interfere with their financial ability to come into compliance or reasonably be expected to force them out of business. Inability to pay dividends to shareholders for some finite period does not constitute inability to pay. Loss of employee bonuses or reduction in salaries of managers or officers does not constitute inability to pay. Limited cash flow does not demonstrate inability to pay. A business with limited cash flow may be able to borrow money, sell assets, or take other steps to pay a penalty without incurring extraordinary burdens. 

However, the agency may seek penalties regardless of whether such penalties could potentially result in a company possibly declaring bankruptcy if the violator refuses to correct a serious violation, if the violator has a long history of previous violations, or if other pertinent circumstances are deemed to exist. In these situations, the violator has demonstrated that less severe measures will be ineffective in returning the facility to compliance. 

Criteria that should be considered in an analysis of ability to pay include the following: 

· Violators carry the burden of having to demonstrate convincingly an inability to pay all or a portion of an assessed penalty.

· Violators should provide in writing information they wish to be considered. Inability to pay is not demonstrated merely by income tax returns showing a business loss. A business tax loss can be deceptive, as it may result from substantial accounting adjustments, some of which may be one-time events; a top-heavy personnel salary, benefits, and bonuses situation, allowing employees to take interest-free loans from business funds, or the company has reassigned profitmaking operations to other businesses in the corporation or subsidiaries. 

The following EPA computer programs may be used by the agency to help evaluate a violator’s claim of inability to pay: 

· ABEL: evaluates a business’s cash flow and the financial impact of different amounts of penalty;

· INDIPAY: evaluates an individual’s ability to pay for compliance and a penalty;

· MUNIPAY: evaluates the financial impact of different amounts of penalty on a municipality. 

As with the BEN model, they may be accessed on the U.S. EPA web site.

13.4.4.3  
 Other Unique Factors

The agency may assess other factors on a case-by-case basis in determining whether to adjust a gravity-based penalty. In developing each settlement position, the agency, in consultation with its counsel, may evaluate: 

· Penalties assessed in other similar cases;

· Preferred trends for future violations of this type;

· Potential for protracted or difficult litigation if settlement is not reached;

· Civil penalty a court would be likely to award;

· Strength of the case on both legal and factual grounds;

· Probability that the government's legal arguments will be accepted.
· Availability and potential effectiveness of the government's evidence and witnesses; and

· Other substantive litigation considerations taken into account by he agency. 

13.4.4.4. A sample Penalty Calculation Worksheet found at Appendix 13D is a fairly simple  formula with general inputs that may be used to arrive at a penalty value. Although this does not have the precision and sophistication of a model like BEN, it is a defensible record of how you arrived at the penalty amount.

13.5   
Penalty Recalculation During Settlement Discussions

Between the time of the initial calculation and the time agreement is actually reached on the penalty (if an agreement is being sought), it may be necessary to recalculate the penalty amount. Recalculation may be necessary for the following reasons: 

· Violations have continued or new violations have occurred/been identified since the last calculation;

· New information has become available which adds to or is inconsistent with the information previously used to calculate one or more components of the penalty, 

· A unique adjustment factor becomes apparent that was not used during the initial gravity penalty calculation.
· The violation is more serious or less serious than previously thought; or 

· There is an error in the previous calculation. 

If a component of the penalty is recalculated, the new calculation and the reason for it should be documented in the case file along with the original calculation. 

13,6 Supplemental Environmental Projects – SEPs

While penalties play an important role in environmental protection by deterring violations and creating a level playing field, SEPs can play an additional role in securing significant environmental and public health protection and improvements. SEPs may be particularly appropriate to further the objective in the statutes and to achieve other policy goals including promoting pollution prevention.

Legal guidelines ensure that SEPs are within the legal boundaries and do not run afoul of any Constitutional or statutory requirements.

A project cannot be inconsistent with any provision of the underlying statutes.

All projects must advance at least one of the objectives of the environmental statutes that are the basis of the enforcement action and must have adequate nexus. Nexus is the relationship between the violation and the project. This relationship exists only if:

the project is designed to reduce the likelihood that similar violations will not occur in the future; or 

the project reduces the adverse impact to public health or the environment to which the violation at issue contributes; or

the project reduces the overall risk to public health, or the environment potentially affected by the violation at issue. 

Nexus is easier to establish if the primary impact of the project is at the site where the alleged violation occurred or at a different site in the same ecosystem or within the immediate geographic area. Such SEPs may have sufficient nexus even if the SEP addresses a different pollutant in a different medium. In limited cases, nexus may exist even though a project will involve activities outside of the United States. The cost of a project is not relevant to whether there is adequate nexus.

The agency may not play any role in managing or controlling funds that   may be set aside or escrowed for performance of a SEP.

The type and scope of each project are defined in the signed settlement agreement.

See Appendix 13E –”Issuance of the 2015 Update to the 1998 U.S. Environmental Protection Agency Supplemental Environmental Projects Policy.”
CHAPTER 14

MANAGING SETTLED ENFORCEMENT CASES
14.0 
Introduction
It is normal to try to relax and feel a sense of accomplishment after completion of an enforcement action, presuming that your original goals and those of your agency were met in the settlement process. However, it is also a critical time to put in place a structured follow-up mechanism to track the continued progress toward full compliance. 
Failure to manage settled enforcement cases properly can damage an agency’s credibility as well as that of individual agency staff. Further, it can complicate future attempts at enforcement since the facility may not sense a serious commitment to enforcement of the order or agreement. Constituents of an agency frequently track enforcement performance. Thus, responsible oversight and prompt addressing of continuing or recurring compliance issues will serve agencies, staff, the public, and the environment well. 

14.1 Tracking Progress

Most settlements have compliance schedules with critically important dates contained in them to assure orderly and timely progression to compliance. Many settlements will also include stipulated penalties for missing the completion of a critical element of a schedule. It is just as important to track a final order as it was to initiate an enforcement action in the first instance. Therefore, agencies should set up a procedure for tracking compliance with the provisions of the settlement. 
Agencies should establish a reminder system containing the names of responsible parties, corrective measures and reporting requirements, and due dates. This is particularly important if you have responsibilities for many enforcement cases. A reminder system can be as simple as establishing a paper chronological file by calendar date or inputting information into a computer-based scheduling program that will serve as your reminder that actions are due and follow-up is necessary. Good settlement documents will have self-reporting built into the remedial measures and compliance schedules requiring the facility to keep the agency informed as to their progress. Agency case tracking systems should be utilized to their fullest capabilities.

Field staff and other compliance assessment personnel may serve as helpful and necessary resources for determining progress and assessing compliance with settlement provisions. These individuals may have frequent opportunities to view construction projects and observe current operations. Use of this personnel, when available and appropriate, may represent the most efficient use of your agency’s resources. Communications with various programmatic personnel within your agency can bolster management of resolved cases and should be fostered where possible.
14.2 Vigilance and Timely Action

Some situations may call for reminder letters or other similar communications as deadlines approach. You are never responsible for a regulated entity’s compliance, although they may try to blame you for noncompliance by stating that you did not contact them. Nevertheless, your agency’s customer service goals may dictate that reminder letters be sent in advance of critical dates. Such actions, while not always necessary, certainly build a case that your agency’s priority is ensuring compliance. Later, if violations are in fact occurring, the record of your attempts to promote compliance can do nothing but support your case.

Violators will quickly recognize agencies that are serious about tracking progress and enforcing settlement conditions. Remember that some violators were recalcitrant in the beginning and their future compliance and behavior may be substantially impacted by the attention paid to ensuring that enforcement provisions are met. Timely responses to delinquent reports and new violations are always prescribed after enforcement cases have been settled.

Regardless of whether a violator is in the compliant, reactive, or recalcitrant group, future behavior can be influenced by attention to detail and visible case tracking and follow-up. Enforcement specialists should be timely in recognizing the source’s noncompliance with settlement conditions. While a call, letter, and/or on-site inspection may be deemed the first course of action when additional violations of regulations, permit conditions, or settlement provisions are suspected, most situations will call for comprehensive verification and, where violations are confirmed, more aggressive enforcement responses due to a combination of potential environmental impacts and the need to sustain credibility of your agency’s enforcement program. 
As important as documentation is during development of an initial enforcement case, the value of prompt action and detailed documentation in response to additional violations cannot be overstated. Once a case is handled at a higher level the first time, resolution of additional violations will likely begin at that level if not higher when subsequent actions are required.

The goal of all agencies and their respective staff should be to prevent violations. Many efforts are conducted within agencies to protect public health and the environment in a proactive fashion. Regardless of the professional efforts of planning, regulation development, permitting, and compliance staff, there will be violations, and some will require your attention. The role of the enforcement specialist is vital to the successful management of environmental resources in your area. Following the general guidelines in this manual, applying common sense, and molding actions to the unique characteristics of each case are a recipe for success. Your agency and your citizens will appreciate your efforts.
GLOSSARY

Administrative law – a law that deals with rules, regulations, applications, licenses, permits, available information, hearings, appeals and decision-making of governmental agencies. The federal Administrative Procedure Act (APA) and similar state procedural acts regulate the constitutional parameters of governmental agencies. These laws are remedial statutes designed to ensure due process in the procedures used by government agencies.

Admissible evidence - that evidence which may be received by the judge or jury in a case in order to decide the merits of a controversy. Rules of evidence, which vary by jurisdiction, determine the admissibility of evidence. It is the judge's duty to apply the rules of evidence in the case at hand to determine its admissibility.

Administrative order - a legal, independently enforceable order, issued directly by enforcement program officials, that imposes specific legal requirements and/or sanctions.

Admissions – this is part of the discovery process in which a written set of questions or statements is served by a party to a lawsuit on an opposing party or witness which are required to be denied or admitted in writing and returned to the requesting party within a specified time, usually thirty days. The answering party must affirm by oath to the truth of the answers. 

Answer - in a civil case, this is the defendant's written response to the plaintiff's complaint. It must be filed within a specified period of time, and it either admits to or denies the factual or legal basis for liability.
Appellate review – this refers to the power of a higher court to examine the decision or order of a lower court or administrative action for errors. The errors focused on are of a legal nature, appellate courts will usually not disturb factual findings.
Attorney’s work product – written materials, charts, notes of conversations and investigations, and other material directed towards preparation of a case or other legal representation. Their importance is that they cannot be required to be introduced in court or otherwise revealed to the other side.

Best evidence – this refers to a rule of evidence that requires an original of a writing, recording, or photograph in order to prove its content. Where the best evidence rule applies, copies of the original will not be accepted unless it can be shown that the original is unavailable due to no fault of the party offering the evidence.

Burden of proof – this refers to the duty on a party in a case to submit sufficient evidence on an issue in order to avoid dismissal of the claim. In a criminal trial the burden of proof required of the prosecutor is to prove the guilt of the accused "beyond a reasonable doubt". In a civil trial, the plaintiff must prove their case by a preponderance of the evidence, which translates to a 51% likelihood that all the facts necessary to win a judgment as presented are probably true.

Cause of action – this is the basis of a lawsuit founded on legal grounds and alleged facts which, if proved, would constitute all the “elements” required by statute.

Circumstantial evidence - This is the indirect evidence which creates an inference from which a main fact may be inferred.
Complaint - In a lawsuit or administrative dispute, this is the initial document filed with the court or other authority by a person or entity claiming legal rights against another

Compliance - the full implementation of requirements.
Compliance promotion - any activity that encourages voluntary compliance with requirements.
Conclusion of law – this is a judge’s final decision on a question of law which has been raised in a trial or a hearing pertaining to the case. These decisions often determine the outcome of the case, and are usually the basis for review on  appeal.
Consent order – a legal agreement worked out between two or more parties to a dispute.

Contempt - this refers to any willful disobedience to, or disregard of, a court order or any misconduct in the presence of a court; action that interferes with a judge's ability to administer justice or that insults the dignity of the court.

Count – this is each separate statement in a complaint which states a cause of action which, standing alone, would give rise to a lawsuit, or each separate charge in a criminal action.

Deterrence - an atmosphere in which people are discouraged from violating requirements.
Demonstrative evidence – the actual objects, pictures, models, and other devices which are intended to clarify the facts for the judge and jury. Many of these are not supposed to be actual evidence, but “aids” to understanding.
Deposition – this is the sworn testimony of a witness taken before trial held out of court with no judge present. The witness is placed under oath to tell the truth and lawyers for each party may ask questions. A deposition is part of pre-trial discovery.

Direct evidence – this is clear evidence of a fact, happening or thing that requires no additional thought to prove its existence, as opposed to circumstantial evidence. Direct evidence may consist of a witness' testimony who saw acts done or heard words spoken that relate directly to an issue in dispute. It is not introduced for the purpose of having inferences drawn from it, but rather is to be considered on its face.

Due process – this is a set of guarantees under the Fifth and Fourteenth Amendments to the U.S. Constitution Clause and provide that the government shall not take a person's life, liberty, or property without due process of law. The due process clause of the 5th Amendment applies to the federal government and the 14th Amendment applies to the states. Due process involves both procedural and substantive aspects.

Discovery - this is a fact-finding process that takes place after a lawsuit has been filed and before trial in the matter, in order to allow the parties in the case to prepare for settlement or trial. It is based upon the belief that a free exchange of information is more likely to help uncover the truth regarding the facts in issue. Court rules and state rules of evidence govern the discovery procedure.

Due diligence - encompasses the regulated entity’s systematic efforts, appropriate to the size and nature of its business, to prevent, detect, and correct violations.
Enforceability - the degree to which a requirement can be enforced.
Enforcement - the set of actions that governments or others take to compel compliance within the regulated community and to correct or halt situations that endangers the environment or public health.
Environmental auditing - a periodic, systematic, comprehensive, documented, and objective evaluation at a facility of its compliance status with environmental requirements and/or of its management systems and practices that affect compliance.
Evidence- this is every type of proof legally presented at trail (allowed by the judge) or other legal proceedings such as an administrative appeal hearing which is intended to convince the judge and/or jury of alleged facts material to the case. It can include oral testimony of witnesses, including experts on technical matters, documents, public records, objects, photographs and depositions.

Examination – the questioning of a witness by an attorney. Direct examination is interrogation by the attorney who called the witness, and cross-examination is questioning by the opposing attorney.

Expert witness - a witness who has knowledge beyond that of the ordinary lay person enabling him/her to give testimony regarding an issue that requires expertise to understand. Experts are allowed to give opinion testimony which a non-expert witness may be prohibited from testifying to such opinions.

Facility - any operation or business

Fact – this is an actual thing or happening, which must be proved at trial or an administrative appeal hearing by presentation of evidence, and which is evaluated by the finder of fact (a jury in a jury trial, or by the judge if he/she sits without a jury).

Felony – this is a criminal offense for which a sentence to a term of imprisonment in excess of one year is authorized.

Field citation - a ticket issued directly by an inspector in the field.
File – to deposit with the clerk of the court a written complaint or petition which is the opening step in a lawsuit.

Fine – a monetary penalty that is specified in the law or requirements.
Finding – this is the determination of a factual question vital (contributing) to a decision in a case by the trier of fact (jury or judge sitting without a jury) after a trial of a lawsuit, often referred to as findings of fact. In administrative law, the finding is made by an authorized agency authority.
Force Majeure - this literally means "greater force". These clauses excuse a party from liability if some unforeseen event beyond the control of that party prevents it from performing its obligations under the contract. Typically, force majeure clauses cover natural disasters or other "Acts of God", war, or the failure of third parties--such as suppliers and subcontractors--to perform their obligations to the contracting party. It is important to remember that force majeure clauses are intended to excuse a party only if the failure to perform could not be avoided by the exercise of due care by that party. 

Grandfather clause – this is a contractual or statutory provision exempting persons or other entities already engaged in an activity from rules or legislation affecting that activity.

Impasse – this occurs when after engaging in good faith negotiation, mediation, fact-finding with a mediator and post fact-finding negotiations, the parties are unable to reach an agreement.

Informal enforcement - an enforcement response that cannot impose legal requirements or sanctions or be enforced but can lead to more severe responses if ignored.
Inspection - official review and examination of the compliance status of a facility at the facility location.
Interrogatories – these are part of the pre-trial discovery (fact-finding) process in which a witness provides written answers to written questions under oath.

Impeach – this is to discredit the testimony of a witness by proving that he/she has not told the truth or has been inconsistent, by introducing contrary evidence, including statements made outside of the courtroom in depositions or in statements of the witness heard by another.

Indictment - a formal accusation of a criminal charge, issued by a grand jury based upon a proposed charge, witnesses' testimony and other evidence presented by the public prosecutor (District Attorney). It is the grand jury's determination that there is enough evidence that the defendant committed the crime to justify having a trial voted by a grand jury. In order to issue an indictment, the grand jury doesn't make a determination of guilt, but only the probability that a crime was committed, that the accused person did it and that he/she should be tried. District Attorneys do not present a full case to the grand jury, but often only introduce key facts sufficient to show the probability that the accused committed a crime.

Information – this is an accusation or criminal charge similar to an indictment, except that it is brought by the public prosecutor rather than a grand jury. This is the criminal equivalent of a civil complaint. The information must state the alleged crimes in writing and must be delivered to the defendant at the first court appearance. A preliminary hearing must be held within a set time after the information is delivered depending on the charges brought and the jurisdiction. The prosecution is required to present enough evidence to convince the judge holding the hearing that the crime or crimes charged were committed and the defendant is likely to have committed them.
Interrogatories – this is part of the pre-trial discovery (fact-finding) process in which a witness provides written answers to written questions under oath. The answers must be returned within a specified time, usually 30 days, and often can be used as evidence in the trial. Objections as to relevancy or clarity may be raised either at the time the interrogatories are answered or when they are used in trial.
Intervenor - a party who does not have a substantial and direct interest but has clearly ascertainable interests and perspectives essential to a judicial determination and whose standing has been granted by the court for all or a portion of the proceedings.

Injunctive relief – this consists of part of an administrative order or a court order requiring an individual to do or not do a specific action.

Judgment – this is the final decision by a court in a lawsuit, criminal prosecution or appeal from a lower court's judgment.

Mediation – this is a non-adversarial method of alternative dispute resolution (ADR) in which a neutral third party helps resolve a dispute. The mediator does not have the power to render a decision on the matter or order an outcome.
Motion - a request asking a judge to issue a ruling or order on a legal matter. Usually, one side files a motion, along with notice of the motion to the attorney for the opposing party, the other side files a written response, and the court holds a hearing, at which the parties give brief oral arguments. Other motions are decided by the written submissions alone, without a hearing.

Misdemeanor – a criminal offense for which  the maximum penalty is less than a year of imprisonment. A misdemeanor is less serious than a felony and is punishable by fine or imprisonment in a city or county jail rather than in a prison. Misdemeanors are tried in the lower courts, such as municipal, police or justice courts.
Moot - moot point, however debatable, is one that has no practical value. This refers to an issue that remains unsettled, open to argument or debatable. It is especially referring to a legal question which has not been determined by any decision of any court. In the mid-19th century people also began to use the term moot to mean “of no significance or relevance.”.

Objection - in a broad sense this refers to an opposition to something. An objection is also a legal procedure protesting an inappropriate question asked of a witness by the opposing attorney, intended to make the trial judge decide if the question can be asked.

Obstruction of justice – this is an attempt to interfere with the administration of the courts, the judicial system or law enforcement officers. It may include tampering with or intimidating, hiding evidence or interfering with an arrest. It is something a person does to impede the administration of a court process or proper discharge of a legal duty.

Opinion – in the context of a legal decision, this is a written explanation by the court of the law and facts in a case and the reasoning applied to them to reach a determination.

Penalty – payment of money for the violation of a requirement that is determined by the evaluation of certain factors related to the violation. 

Permit – document that contains enforceable requirements relating to the construction or operation of facilities that generate pollution.
Perjury - the crime of making a knowingly false statement, testified under oath, which bears on the outcome of an official proceeding.
Pollution - this is legally defined as the contamination of the atmosphere, water or soil to the material injury of the right of an individual. Air pollutants may be either particles or gases. They are also classified as primary, meaning they are created at a particular source, or secondary, meaning they result from transformation and reaction in the air.

Precedent – a prior opinion by any court is considered precedent and is considered in the case before the court.  Binding precedent means deferring to a prior reported opinion of an appeals court which forms the basis in the future on the same legal question decided in the prior judgment.

Prima facie - a Latin term meaning  "at first look," or "on its face," and refers to evidence before trial or an administrative hearing which is sufficient to prove the case unless there is substantial contradictory evidence shown at trial or during a hearing.

Protective order – order, used in litigation, that prevents the disclosure of sensitive information except to certain individuals under certain conditions.

Recidivism - a tendency to lapse into a previous pattern of behavior, especially a pattern of criminal habits.
Regulated community – those individuals, facilities, businesses, and/or institutions that are subject to particular requirements.
Regulation – document that establishes legal requirements that must be met by the regulated community. Agencies create regulations under a broader grant of authority from the legislature.
Request for production of documents– this is part of the discovery (fact-finding) process that occurs prior to trial. Either party may send such a request to an opposing party or witness. If you are served with a request for production, you have a certain time period, usually 30 days, to provide the asking lawyer with your written reply, stating which documents you have in your possession and to make those documents available for the asking lawyer to review and copy. Sometimes, lawyers attach copies of the documents to the written reply. Documents means a wide range of written and electronic material including written reports, witness statements, expert reports, photographs, maps, emails, and all forms of electronic data. 
Respondent - this refers to the party who responds to a pleading in a civil matter, either an administrative action or civil judicial action.

Rules of evidence - the rules by which a court determines what evidence is admissible at trial. At the federal level, federal courts follow the Federal Rules of Evidence, while state courts have their own rules of evidence, which vary by state and are created by the state legislatures or state courts. In deciding what evidence is admissible, the court will weigh the tendency of the evidence to prove or disprove a fact or issue in dispute against the potential prejudicial nature of the evidence to unfairly influence the trier of the case.

Sanction - any adverse consequence imposed on a violator beyond the need to physically come into compliance, such as penalties.
Search warrant - an order issued by a judge that authorizes agency officers to conduct a search or inspection of a specific location.

Self-monitoring – the process by which a source measures certain of its emissions, discharges, and/or performance parameters to provide information on the nature of the pollutant discharges and/or the operation of control technologies.
Self-recordkeeping – the process by which sources maintain their own records of certain regulated activities they perform.
Self-reporting – the process by which sources periodically provide enforcement officials with self-monitoring and self-recordkeeping data.
Settlement - in legal terms, this refers to when parties to a lawsuit resolve their difference without having a trial. Settlements are negotiated by their parties, usually through their attorney but final approval of a settlement offer must rest with the parties to the lawsuit. Settlement can also result from the negotiations of issues at dispute under an administrative enforcement action and lead to a consent order.

Stipulation - an agreement or concession, usually on a procedural matter such as extending the time for a filing, between opposing parties or their attorneys in a legal action. Stipulations are sometimes made regarding factual matters not in dispute in order to save time required in producing evidence in court.

Source – a facility or individual that generates pollution.
Subpoena - an order directed to an individual commanding him to appear in court on a certain day to testify or produce documents in a pending lawsuit.

Summary judgment - a decision made on the basis of statements and evidence presented in the legal pleadings and documents filed, without a trial. It is used when there is no dispute as to the facts of the case, and one party is entitled to judgment as a matter of law.

Summons - a paper issued by a court informing a person that a complaint has been filed against her. It may be served by a sheriff or other authorized person for service of process, called a process server. The summons states the name of both plaintiff and defendant, the title and file number of the case, the court and its address, the name and address of the plaintiff's attorney, and instructions on how to file a required response to the complaint within a certain time (such as 30 days after service), usually with a form on the back on which information of service of summons and complaint is to be filled out and signed by the process server.

A copy of the summons must be served on each defendant at the same time as the complaint to start the time running for the defendant to answer. After service to the defendants, the original summons, along with the "return of service" proving the summons and complaint were served, is filed with the court to show that each defendant was served.

Technical assistance – assistance of a scientific or technological nature provided to facility personnel to help them comply with environmental requirements.
Testimony - a statement made in a legal proceeding or legislative hearing by a witness while under oath.
Torts - civil wrongs, as opposed to criminal offenses, for which there is a legal remedy for harm caused. Tort law is law created through judges (common law) and by legislatures (statutory law). The primary aim of tort law is to provide relief for the damages incurred and deter others from committing the same harms. A successful plaintiff may recover loss of earnings capacity, pain and suffering, reasonable medical expenses, present and future expected losses, and other monetary relief for foreseeable harm suffered by the wrongful act.

Transcript - an official recording of a legal proceeding. It may be the transcript of a proceeding in court or out-of-court proceeding, such as a deposition. A transcript is usually prepared by a court reporter.
Trial brief – this document is governed by civil rules of procedure and local court rules, which vary according by court. Some courts may allow only oral arguments rather than written trial briefs. A trial brief sets forth the facts, evidence, and legal arguments the party intends to present at trial. They are typically supported by citations to legal authority, such as statutes or case law, but may also cite authoritative writings, statistics, or other sources.
Venue - the legally proper or most convenient place where a particular case should be filed or handled. Every state has rules determining the proper venue for different types of lawsuits.
Writ – a written order of a judge requiring specific action by the person or entity to whom the writ is directed.
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