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	November 7, 2002

FLAG Implementation

 Meeting Summary




The meeting began at 9:30 on November 7, 2002 at the offices of EPA Region 8 in Denver. The following individuals were present:

	Bernie Dailey, WY

David Klemp, MT

Terry O’Clair, ND

Chuck Machovec, CO

Margie Perkins, CO

Rick Sprott, UT

Cheryl Heying, UT

Rich Fisher, USFS

Richard Long, EPA Region 8

Bob Bachman, USFS

David Ouimette, CO

Dan Olson, WY

Doug Lempke, CO

Don Codding, NPS

Steve Arnold, CO

Chris Shaver, NPS
	Mary Uhl, NM

Don Shepherd, NPS

Colleen Cripps, NV

John Notar, NPS

Susan Johnson, NPS

John Bunyak, NPS

Tim Allen, USF&WS

Sara Laumann, EPA Region 8 ORC

Phyllis Baas, WA

Kevin Golden, EPA Region 8

Ira Domsky, AZ

Sandra Silva, USF&WS

Steve Welch, MT

Doug Latimer, EPA Region 8

Bud Rolofson, USF&WS


WESTAR staff present: Dan Johnson and Bob Lebens

1. Meeting Goals

The goals for this meeting were:

· To gain a mutual understanding of FLAG-related permitting issues;

· To address, or develop an action plan to address specific FLAG-related issues

2. Perspectives on FLAG implementation

Federal Land Management Agencies

Several FLM representatives provided their perspective on how they use the FLAG guidance in the permit review role. The guidance was developed in response to criticisms raised by some industry and state representatives that FLM comments on permit applications were inconsistent. NPS, USF&WS, and USFS are parties to the agreement implementing FLAG, and John Bunyak is the project officer. The FLMs use the criteria in the guidance to signal the need for more refined analysis by the applicant, to assert the need for a cumulative impact assessment, or as the basis for their objection to a permit based on adverse impacts to AQRVs. Rich Fisher of USFS noted that, unlike the Department of Interior agencies, USFS is decentralized, and the regional forester or forest supervisor is the decision maker. It was also noted that problems have generally been related to miscommunication, late notification, and inadequate informal communication.

State Agencies

The manner in which FLAG is used differs from state to state. At least one state references FLAG in their rules. Most states encourage permit applicants to assess the impact of their proposal based on the significance thresholds in the FLAG guidance, though exceeding a threshold does not necessarily result in the state denying the permit. Instead, the state weighs several factors, including but not limited to the impact the source will have on AQRVs, in making their permit decision. While FLMs encourage states to adopt the FLAG criteria and procedures into their rules, many states do not have the authority to do so. It may be advisable to develop federal guidance or a rule in order to prevent a patchwork of permitting requirements among the states.

EPA Regional Offices

EPA views their role in the PSD permitting process as that of a referee. States are obliged to follow the rules in their delegated or approved PSD programs, including taking stakeholder comments into consideration. EPA does not directly use the FLAG criteria in overseeing the state’s actions, instead deferring to the FLMs to provide comments on the impact a source will have on AQRVs in Class I areas – comments which the state is expected to take into consideration when they make their permit decision.

3. Issues related to process

State rules govern the PSD permitting process. Many states have mandated permit processing time frames that restrict their ability to accommodate extended communication with FLMs or EPA on PSD permits. Typically, in the initial step, the state must determine that a permit application is administratively complete – that is, that the permit application contains all the required elements. Once a permit application is determined to be complete, the state is allowed a limited amount of time, from 60 to 180 days, to make a decision on the application. If FLM comments require extensive revision of the modeling analysis for AQRVs, these comments must be received in a timely manner so that the analysis can be corrected within the 60-180 day window.  

Participants provided examples of several process-related issues, as summarized below:

· States and FLMs use different interpretations of the FLAG guidelines when reviewing permit applications.

· Comments and/or demonstrations of adverse impacts by FLMs are not timely and may, by necessity, fall short of being declarative.

· Coordination of comments between FLMs would assist states in quickly assessing AQRV impacts.

· Perception that FLAG is a rule rather than guidance.

· State governing statutes differ.

· Inconsistent application of FLAG

· By applicants/consultants

· By states

· By FLMs (see 3rd bullet above)

Several suggestions were made to address these issues. There was general agreement that the following remedies, or partial remedies, should be pursued:

· States should consider involving FLMs in the pre-application review stage.

· States should notify the FLMs immediately upon making a determination that an application is complete, if not before.

· Require applicants to fully disclose the source of emission and meteorological inputs used, and where alternatives to default values were used in the model (noted here and under #4 below).

Action Item: 
WESTAR will draft a list of recommended actions based on the above suggestions, circulate for review and comment to meeting participants, and circulate the final to WESTAR Council members, including federal land management agencies, and EPA Regional Offices.

4. Issues related to modeling

Participants provided examples of several modeling related issues. Modeling is used by applicants to assess the impact of their proposal on PSD increments and AQRVs in Class I areas. The models are complex, and applying the model requires judgment on the part of the modeler. Moreover, the quality and source of input data can vary significantly. As a consequence, model results can produce significantly different outcomes, potentially leading to controversy over the extent to which the new source will impact AQRVs. 

Participants provided several examples of modeling-related issues, as summarized below:

· Incorrect input data (e.g., emissions, meteorology).

· Modeling results used to make, rather than inform, a decision.

· Manipulating models introduces inconsistencies.

Several suggestions were made to address these issues, including:

· Develop a regional meteorological database, and encourage permit applicants to use this dataset in their application.

· Require applicants to fully disclose the source of emission and meteorological inputs used, and where alternatives to default values were used in the model (noted here and under #3 above).

· Ensure that applicants/consultants, state review staff, and FLM staff are fully trained in both running the models as well as the appropriate application of the models.

While consensus was not reached on any of the above remedies, there was broad support among the participants for the following action item:

Action Item: 
WESTAR will ensure that adequate training is available on both the implementation and appropriate application of models used in the PSD permitting process, and will develop specialty trainings/workshops if needed.

5. Issues related to cumulative impacts

All states are attempting to track increment consumption, but few have sufficient confidence in their analysis to use “consumed increment” as a basis for denying a permit.

The FLM representatives want a cumulative impact analysis done whenever modeling indicates that a proposed new source will have an air quality impact that exceeds the thresholds in the FLAG guidance, and that, as the name implies, the analysis should include the cumulative impacts of all sources on Class I areas. The states interpret the rules differently. 

Participants provided several examples of cumulative impact-related issues, as summarized below:

· Increment tracking and cumulative analysis are resource-intensive.

· As a matter of policy, how should states track increment?

· What does a state that exceeds an increment or has an adverse effect on an AQRV do?

· States should require sources to do AQRV cumulative impact analysis.

· Interpretation of law requiring AQRV cumulative impact analysis – is it just the proposed new source, or all sources impacting the Class I area that must be evaluated?

Several suggestions were made to address these issues, including:

· Modeling tools need to be improved – can’t measure an angstrom with a yardstick.

· Identify the optimal approach states can use to track increment, balancing accuracy and effort.

· Clarify the cumulative impacts requirements through a legal analysis.

· Form a workgroup to look into the legal/regulatory requirements for AQRV cumulative impact analysis, and what options a state has when either an increment is exceeded or an adverse impact on an AQRV has been determined.

Action Item: 
See #6 below.

6. Action Items – Next Steps

Participants reviewed the list of issues over the course of the day, and summarized under numbers 3 through 5 above. While a number of suggestions were made as partial remedies, the group was unable to settle on specific solutions to any of the issues. As a result, participants offered their thoughts on the highest priority issues and how those issues might be addressed.

In the opinion of most of the participants, the highest priority issues were related to cumulative impacts and increment tracking. Combining several of the issues discussed in #5 above, the priority is to clarify the requirements and implications of both increment tracking and AQRV cumulative impact analysis.

In summary, there was general agreement that the PSD Workgroup, which includes members from most states, federal land management agencies, EPA Regional Offices and Headquarters, will be tasked with the following assignment:

Objective 1:  Clarify the statutory/regulatory responsibilities of state permitting agencies and permit applicants regarding cumulative impact analysis.


Product: Legal brief or white paper


Approach: Form an ad hoc group composed of legal and policy experts from EPA headquarters and state and FLM representatives.


Timeline: Before WESTAR spring business meeting, April 9, 2003.

Objective 2:  Identify alternative approaches, and recommend one or more preferred approaches, for states to track increment consumption.


Product: One or more recommended approaches to track increment consumption.


Approach: Workshop with participants who are currently tracking increment consumption, and others with expertise.


Timeline: Winter/spring 2003.

Objective 3:  Identify alternatives available to a state when it has been determined that an increment has been exceeded, or that there will be an adverse impact to an AQRV.

Product: Compilation of alternatives.


Approach: Ad hoc workgroup formed under objective 1 above will either address this issue at the same time, or as a follow-up to the legal analysis.


Timeline: Either April 9, 2003 or summer 2003, depending on approach.

Preliminary draft – do not cite or quote
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