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Western States Air Resources Council





April 22, 2005

Attention Docket ID No. OAR-2004-0013

U.S. Environmental Protection Agency

Mailcode 6102T

1200 Pennsylvania Avenue N.W.

Washington, DC 20460

Reference: Docket ID No. OAR-2004-0013

Dear Sir or Madam:


On behalf of the Western States Air Resources (WESTAR) Council, an association of state air quality managers from15 western states, thank you for the opportunity to comment on EPA’s proposed rule addressing Prevention of Significant Deterioration for Nitrogen Oxides, published on February 23, 2005 in the Federal Register (70 FR 8880). 


WESTAR states are especially interested in the effectiveness and the administrative efficiency of the prevention of significant deterioration (PSD) program. With over two-thirds of the nations parks and wilderness areas, as well as other large areas that meet national ambient air quality standards, protecting and improving air quality are very high priorities in the west. WESTAR has worked for over a year to develop recommendations to improve the current PSD program, which we expect to deliver to EPA in the coming weeks. WESTAR members have an in-depth understanding of the current program’s strengths and weaknesses, and have thoughtfully considered optional approaches to achieving the objectives of the PSD program. We welcome the opportunity to comment on EPA’s proposal on PSD for oxides of nitrogen.


In summary, WESTAR supports any proposal by EPA that would offer states options to implement PSD for oxides of nitrogen (NOx), provided that the alternative approach chosen by a state is no less protective than the traditional increment-based approach and meets the statutory criteria in Sections 160, 166(c) and 166(d) of the Clean Air Act, and further provided that important details as summarized in the following comments are satisfactorily addressed in forthcoming EPA rulemaking. If it is not EPA’s intention to offer states an option to choose between alternative approaches, then we are unable to endorse any of the proposed alternatives as being a preferred option without first understanding the programmatic and implementation details of Options 2 and 3.  We are eager to work with EPA on implementation details and the conditions under which alternative approaches may be approvable.

General comments


In its proposal, EPA seeks comments on three alternative approaches to protecting against significant deterioration of air quality from emissions of NOx. WESTAR believes all three approaches can provide an effective framework within which to achieve this goal. We read the proposal as allowing states the option to choose any of the three approaches to fulfill their obligations under sections 101, 160 and 166 of the Clean Air Act.  Assuming that to be the case, we commend EPA for offering states the flexibility to choose the program best suited to their needs that will achieve the objectives of PSD most effectively and efficiently. If that is not the case, we will need to evaluate the details of either the cap and trade or the state planning alternative before endorsing either alternative as a preferred option.


Allowing states the option to choose their preferred regulatory approach (i.e. increment, cap and trade, or state planning), it is especially important for EPA to clearly articulate the requirements on a PSD applicant and the permitting authority when a proposed source will significantly impact another state or Class I area in another state. This should include clear regulatory obligations regarding compliance, consultation with the affected State and FLM, notice of the application, response to comments by the affected State and FLM, and notification of a final permit action.


Although it is presently unclear how many, or which of the western states would ultimately choose either of the two options to the current increment approach, we recognize that either option 2 or 3 could present opportunities to integrate PSD with other regulatory requirements for New Source Review and Regional Haze. The implementation details of these optional approaches would need to be designed carefully to ensure that any such integrated program is both administratively efficient and that all the intended air quality objectives are met. 


It is our understanding that the requirement for best available control technology (BACT) for major source permitting would be retained under the cap and trade or state planning option. WESTAR strongly believes that BACT is an essential element of any option and should be retained as an overarching requirement, in order to ensure minimum air quality-related impacts throughout the areas affected by sources that are subject to PSD requirements.


The EPA seeks comments on the frequency of any necessary periodic assessment, as well as other possible mechanisms for determining when adjustments may need to be made to either alternative program to retain its viability as replacement for the increment system or other means of preventing significant air quality deterioration for NO2 (page 8909 and 8913). The true effectiveness of any PSD program can only be determined through periodic analysis of changes in, or cumulative impacts on air quality and air quality related values. This applies to the existing increment system as well, under 40 CFR 51.166(a)(4). EPA proposes a 10-year interval for conducting periodic reviews for options 2 and 3.  WESTAR believes the “benchmark” cycle time for determining whether to conduct a periodic review under any of the options should be five years.  Every five years, permitting authorities will determine the level of analysis needed, if any, to assess increment consumption for a given area.  The topic of periodic review is discussed in detail in Recommendation 2 of the forthcoming WESTAR PSD Reform Recommendations
. 


Next, any option would need to continue the congressional intent to allow economic growth to occur under the PSD program as long as it is consistent with the preservation of existing clean air resources. The existing PSD program was initially developed with the concept that the most effective and efficient manner of addressing air pollution control was on a pollutant-by-pollutant basis, and that the burden of protecting existing air quality in attainment areas should fall mainly on new and modified major sources. EPA correctly points out that Congress wanted to provide some room for economic growth in areas with clean air, assuming such growth would translate into increases in emissions in PSD areas. The increments were thus established, along with other review and analysis requirements to allow for some emission increases of specific pollutants. The goals of the PSD program were achieved as long as the increments were not violated and states addressed adverse impacts on AQRVs as part of the permitting process.  


There are now several examples of national and regional market-based, cap and trade programs involving existing, new and modified facilities that are designed to result in stable or decreased emissions of specific pollutants, and which allow for economic growth. EPA’s proposed options 2 and 3 would allow for cap and trade, or other SIP strategies that are demonstrated to be equally or more effective in meeting Clean Air Act requirements as would the increment approach of option 1. 

Comments related to retaining the existing increment system


States have been implementing the existing increment-based PSD program for many years. Even though EPA, after reconsidering this option believes the increment approach is still an acceptable way to meet CAA requirements, there are numerous aspects of the current approach that can be improved.  WESTAR has worked for over a year on a set of recommendations to improve the increment-based program. These recommendations will be delivered to EPA shortly, outlining a number of steps that we believe are needed to address serious deficiencies in the current PSD program. Our support for allowing other options notwithstanding, we believe that implementing our recommended improvements to the increment program would go a long way toward making it better for those states opting for increments. Rather than repeat those recommendations here, WESTAR requests that EPA consider our forthcoming recommendations as our feedback on EPA’s proposed alternative to retain the current NO2 increments for PSD
. 

EPA stated its belief that the contribution of NOx to the formation of ozone should be considered only in the context of establishment of pollutant-specific PSD regulations for ozone, and that such regulations should also consider the other major precursor to ozone--volatile organic compounds (p. 8889-8890).   EPA noted that to date it has not established increments for ozone (footnote 14, p. 8889), even though Section 166(a) requires EPA to promulgate regulations to prevent significant deterioration of air quality resulting from hydrocarbons, photochemical oxidants, and the 8-hour average ozone standard.  EPA should better reconcile its proposal not to address ozone impacts in the NOx increment with the void created by its lack of promulgated PSD regulations for ozone, perhaps with a schedule for such promulgation.

Comments related to Option 2-EPA-administered cap-and-trade


The proposal indicates that an EPA-administered cap-and-trade program, such as the Clean Air Interstate Rule (CAIR), may be sufficient to meet the Clean Air Act requirements regarding PSD/NOx and perhaps other aspects of New Source Review as well. WESTAR believes that EPA would need to propose additional rulemaking in order to demonstrate how any EPA cap-and-trade program or SIP commitments would be as effective as the SO2 and PM increments in accordance with Clean Air Act § 166(d). In addition such rulemaking would need to demonstrate that air quality related values are protected in accordance with Clean Air Act § 166(c).  

EPA requests comment on whether or not states would need to implement additional measures under the model cap and trade program to guard against localized adverse impacts, particularly in Class I areas.  If localized impacts are not addressed, the fundamental principle of “prevention of significant deterioration” may be circumvented.  Accordingly, WESTAR believes that EPA’s final rule must maintain the authority for States participating in cap and trade programs to evaluate and, if necessary, address localized impacts, particularly in near-by Class I areas. 

EPA is requesting comments on potential qualitative approaches that might be used where modeling is either not available or insufficient to demonstrate that a NOx emission cap is at least as effective as the SO2 and PM increments. We are unable to comment on this approach without additional information with examples of potential qualitative metrics. In general, WESTAR believes it is unlikely that “Safe Harbor” or the use of prima facie evidence, based on emissions calculations alone, would be viable to demonstrate the effectiveness of the cap.
EPA requests comment on circumstances under which FLM review and pre-construction monitoring might or might not be needed. WESTAR appreciates that either cap-and-trade or state planning may make it easier to reduce the level of case-by-case monitoring and analysis requirements. WESTAR believes that the authority of the permitting agency to require such monitoring and air quality impact analyses, at its discretion, should not be waived under either option 2 or 3. WESTAR believes that retaining this authority is consistent with the need to address localized impacts discussed above. In developing the Regional Haze State Implementation Plan under 40 CFR 51.309 for the pollutant sulfur dioxide, the Western Regional Air Partnership (WRAP) developed a consensus-based process that is currently in effect via a Memorandum of Understanding between the Department of Interior and the State of Utah.  Based on this model, we suggest that Option 2 include provisions that address how the federal land manager review of pre-construction permit applications for NOx emissions remains part of the regulatory process.  The provisions should be based on the likelihood of the source degrading AQRVs and might include: consideration of the trends in, and current levels of, nitrogen related pollutants at the Class I area, the distance of the proposed source from the Class I area, and other factors which affect the impact of the proposed source on a Class I area.  Similar provisions should be included for Option 3 as well.

Comments related to Option 3 allowing states flexibility to use a state planning approach


EPA requests comments on whether or not EPA's obligation under section 166 to promulgate pollutant-specific regulations for NOx could be satisfied by permitting States to demonstrate that "other measures" besides increments will prevent significant deterioration of air quality due to NOx emissions, so long as those requirements are consistent with the requirements of sections 166 (c) and (d) of the Act.  WESTAR believes that EPA could satisfy these requirements by first establishing clear planning goals based, for example, on allowable emission rates in a given area or pollutant loadings in Class I areas, and then providing a process for States to demonstrate how the measures in their SIPs would achieve these goals. We encourage EPA to promulgate rules that would allow States the option to develop programs meeting the requirements of 166 (c) and (d) that would demonstrate by "other measures" that requirements besides increment will prevent significant deterioration of air quality due to NOx emissions. 

WESTAR encourages EPA to recognize that NOx emissions are contributing to regional transport of air pollution, including acid deposition and ecosystem fertilization, ozone and visibility impairment.  By working in partnership with the States, the EPA should develop a program that would provide States the option to participate in a regional program to develop regional solutions to NOx emissions.  States should be given the opportunity to participate in regional programs which can be demonstrated to meet the requirements of 166 (c) and (d).

As with our comments on Option 2, WESTAR requests that EPA include in any new rulemaking proposal, the components needed in a SIP to satisfy AQRV protection requirements of the Act.  A simple emissions-based approach—applied to new as well as existing sources—cannot be assumed to protect AQRVs and prevent significant deterioration. WESTAR would suggest here, as elsewhere in these comments that implementation of a PSD program based on emissions-only analyses is not sufficient, and periodic review of cumulative effects should be part of any option selected. Finally, as EPA mentions, a mechanism to have full FLM review of permits may be needed if negative trends are shown in a specific Class I area.  


Additional comments


EPA is not proposing a “critical loads” approach as an alternative to increment-based PSD based on its assertion that “the science is still being developed”. While it is true that critical loads have not been established for most Class I areas, WESTAR believes that EPA should proactively pursue further development of this option and allow states to pursue this approach as proposed under option 3. With regard to Class I areas, the PSD program should protect against adverse impacts to ecosystems resulting from emissions of the targeted pollutant – in this case, oxides of nitrogen. In concept, a critical loads approach would be the framework that would most directly focus on adverse impacts. Without proactive support for this approach, it is unlikely that critical loads will be established on a widespread basis. Accordingly, WESTAR recommends that a critical loads approach be explicitly included as an option. By doing so, EPA will effectively encourage interested states and federal land management agencies to develop the science and policy framework to implement such an approach. At a minimum, EPA should actively support one or more demonstration efforts to fully evaluate the strengths and weaknesses of such an approach, especially in areas where there is evidence that AQRV protection is not being realized under the current program. 


In closing, we commend EPA for proposing to allow states the flexibility to develop and implement alternative approaches to PSD for NOx, approaches that for some may prove to be either more efficient from an administrative perspective while for others may result in added air quality improvements. We urge EPA to work with the states and other interested parties in developing the detailed rules and guidance to implement the concepts embodied in the proposed rule addressing Prevention of Significant Deterioration for Nitrogen Oxides. If you have any questions, please do not hesitate to contact Dan Johnson, WESTAR’s Executive Director, at 206-254-9145.

Sincerely,
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Dan Olson, President

Western States Air Resources Council

� In its forthcoming recommendations to EPA, WESTAR recognizes that periodic review of increment consumption can be an important tool for managing air quality, and that the “benchmark” cycle time for determining whether to conduct a periodic review should be, at a minimum, once every five years. This five-year frequency coincides with the frequency for the regional haze program reviews and is intended to leverage the use of emissions inventories developed for the regional haze program. However, the two program reviews should not be linked in such a way that a state would be required to meet both requirements at the same time. 


� WESTAR’s PSD Reform recommendations, at this time under final review by the WESTAR Council, address numerous issues related to the increment-based PSD program. WESTAR believes that implementing these recommendations will improve the effectiveness of the PSD program and correct several administrative deficiencies in the current program. WESTAR anticipates delivering these recommendations to EPA shortly after completing these comments on EPA’s PSD for NOx proposal. 
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