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May 25, 2006
Air and Radiation Docket and Information Center

U.S. Environmental Protection Agency

Mail Code 6102T

1200 Pennsylvania Ave., NW

Washington DC 20460

Attn: Docket ID No. EPA-HQ-OAR-2005-0159

Dear Sir or Madam:

On behalf of the Western States Air Resources (WESTAR) Council, an association of state air quality managers from fifteen western states,  thank you for the opportunity to comment on EPA’s proposed rule regarding “The Treatment of Data Influenced by Exceptional Events” published on March 10, 2006 in the Federal Register (71 FR 12592).  WESTAR provided testimony at the April 25, 2006 public hearing in Denver.  These comments clarify and provide additional detail on WESTAR’s testimony. 
The WESTAR Council strongly supports EPA’s efforts to develop a workable regulation that addresses air quality affected by uncontrollable events.  We appreciate EPA’s willingness to consult with States on this important matter. EPA’s proposal clearly reflects an understanding of the challenges States have faced implementing both the Exceptional Events Policy and the Natural Events Policy.  These policies have worked.  We encourage EPA to adopt an exceptional events rule that is consistent with these earlier policies and that is guided by the principles articulated in the authorizing legislation for this rulemaking - Section 319 of the Clean Air Act as amended by SAFE-TEA-LU.  The principles include:

· Protection of human health is the highest priority.

· Timely information should be provided to the public in any case in which the air quality is unhealthy.

· Each state must take necessary measures to safeguard public health regardless of the source of the air pollution.

The purpose of the exceptional events rule is to ensure that a state is never required to develop a control plan to address uncontrollable sources of air pollution.  This is not to say that unhealthy air quality caused by exceptional events should be ignored.  When air quality standards are violated, the air is unhealthy regardless of the source, and appropriate actions should be taken to mitigate public health impacts.  The issue is not whether action should be taken—it should.  The issue is whether the development of a State Implementation Plan is the best way to address uncontrollable sources of air pollution—and clearly it is not. We believe the proposal with the selection of appropriate options will achieve the purpose of the rule consistent with the principles stated above.

WESTAR states have been very active in working with EPA staff on the development of the proposed rule, and we appreciate that EPA has incorporated many of our suggestions into the proposal. Attached are our comments on several areas of the proposed rule wherein we support options that include the suggestions we made to EPA staff during the time period leading up the promulgation of the proposed rule, as well as comments on those few areas where additional revisions are needed.  Overall, WESTAR feels that this proposed rule has the potential to resolve many of the issues we have found over the past decade as we have implemented the Natural Events Policy in the West.  
In summary, we commend EPA for incorporating our earlier comments into the proposed rule.  We urge EPA to continue to work with the States and other interested parties in developing detailed policy and guidance to implement the concepts embodied in the proposed rule addressing the treatment of data influenced by exceptional events.  If you have any questions, please do not hesitate to contact Dan Johnson, WESTAR’s Executive Director, at 206-254-9145.

Sincerely,
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Margie Perkins

President, WESTAR Council
WESTAR Comments on

“The Treatment of Data Influenced by Exceptional Events; Proposed Rule”

Docket ID No. EPA-HQ-OAR-2005-0159

On May 6, 2005, the Western States Air Resources (WESTAR) Council recommended to EPA improvements to the PM10 Natural Events Policy.  Now EPA has proposed a rule to address The Treatment of Data Influenced by Exceptional Events (71 FR 12592, March 10, 2006) for comment.  WESTAR’s response to EPA’s proposed rule below is organized according to the eleven issues addressed by the WESTAR recommendations provided to EPA.  WESTAR’s May 6, 2005 recommendations on the Natural Events Policy will be forwarded to EPA under separate cover.

Issue 1:  What pollutants?

EPA Proposal:  The proposed rule states that it initially applies only to “PM and ozone” without defining PM though PM2.5, PM10 and PM10-2.5 are defined.  

WESTAR Comment:  WESTAR supports application of the rule to particulate matter and ozone NAAQS and its later application to other NAAQS.  The rule should be clarified to specify PM includes PM10, PM2.5, and PM10‑2.5. 

Issue 2:  What type of events? 

EPA Proposal:  EPA defined natural events to include the following:

· seismic/volcanic events (and asked for comments on the time period for cleanup following the event), 

· natural disasters and associated cleanup activities, 

· high wind events, 

· stratospheric ozone intrusion, and 

· wildfires and wildland fire use fires.  

WESTAR Comment:  WESTAR offers the following comments on EPA’s proposal and its associated discussion:

1. Clean-up after seismic and volcanic events

The one-year allowed under the PM10 Natural Events Policy has been adequate.  WESTAR recommends that air quality impacted by clean-up activities after a seismic or volcanic event be treated as natural events for one year, as a general rule, allowing for longer periods on a case-by-case basis.  
2. Substitution of “wind-generated dust” for “high wind events”
WESTAR recommends that EPA replace the term “high winds” with the term “wind-generated dust”.  First, the term wind-generated dust places the emphasis on the natural mechanism by which the dust becomes airborne.  Second, dust may become entrained at relatively low wind velocities.  In eastern Washington, an average wind speed of 18 mph is sufficient to entrain dust.  Under the most vulnerable conditions, average winds of 13 mph are sufficient to entrain dust.  Third, the change to “wind-generated dust” will eliminate confusion, which has occurred in the past, between the wind speeds associated with a natural event and wind speeds needed to qualify for a “high wind” exceptional event under EPA’s 1986 guidance.  Such confusion is likely to continue with EPA’s example of “extremely high wind speeds, or unusual transport conditions” as one of the five examples of documentation for an event (71 FR at 12601).  Neither may be appropriate for a natural event.  

3. Clarify the role of “lack of precipitation” and “inversions”

WESTAR recommends that EPA clarify the role of meteorological events and provide examples to make it clear to the user of the regulation when a natural or exceptional event influenced by a meteorological event does or does not qualify as a natural or exceptional event. Though the SAFE-TEA-LU revision of Section 319 of the Clean Air Act excludes meteorological events involving a lack of precipitation and inversions from the definition of an exceptional event, the rule should not preclude a state from flagging data that would otherwise qualify as an exceptional event simply because the event was compounded by meteorological conditions.  In some cases, lack of precipitation or drought may play a role in natural events.  While wind action generates dust, drought plays a role by increasing the susceptibility of soils to wind action by, for example, lowering the wind threshold.  Surely, wind-generated dust should not be excluded from qualification as a natural event, simply because it occurred during a drought.  Similarly, an inversion occurring during a wildfire may result in drainage smoke impacting a community.  If the event would otherwise qualify as a natural or exceptional event, it should not be excluded because an inversion played a role in the movement of smoke.

4. Treatment of fire

The proposed rule includes a lengthy and complex discussion of fire (71 FR at 12597).  EPA proposes to treat smoke from wildland fires as due to natural events if the fires are determined to be unwanted fires, whether wildfire or designated wildland fire use fires.  The proposed rule also provides a State with the option to flag a prescribed fire as an exceptional event if the fire is not likely to occur again in the same location and if the State air quality agency certifies (1) a basic Smoke Management Program
 is being implemented or (2) basic smoke management practices are being employed by the burners.  In footnote 7 (71 FR at 12595), EPA also states the following:

Following the promulgation of this rule, EPA will revise the “Interim Air Quality Policy on Wildland and Prescribed Fires” to be consistent with current policies related to wildland and prescribed fires as well as the final rulemaking on exceptional events.

The Wildland Fire Policy applies to both wildland and prescribed fires that are managed to benefit resources or the environment or to meet other purposes such as fire mitigation around structures.  

WESTAR recommends that the proposed rule be revised to maintain a similar framework to the framework in place to address smoke violations from wildfires and from managed wildland and prescribed fires.  Under the present framework, wildfires are handled through the Natural Events Policy; managed fires through the Wildland Fire Policy.  The Wildland Fire Policy was developed collaboratively by Western States, FLMs and EPA and has consensus support.  
Major features of the Wildland Fire Policy (May 1998 Summary) are as follows:

1. Air quality managers are encouraged to participate in public land use planning activities which involve selecting the most appropriate and beneficial methods for managing public lands, including the use of fire.  

2. Smoke management programs provide a basic framework of procedures and requirements for managing smoke from prescribed fires…including (1) a process for granting approval to conduct prescribed burns; (2) methods for minimizing air pollutant emissions by considering alternative treatments and/or reducing fuel levels before burning; (3) outlining smoke management considerations for each burn, such as burning only during favorable weather conditions to minimize smoke intrusions; (4) plans to notify the public and reduce exposure should smoke intrusions occur; (5) public education and awareness programs; (6) surveillance and enforcement procedures for ensuring that smoke management programs are effective; and (7) procedures for periodically evaluating smoke management programs.

3. EPA will not designate an area as “nonattainment” (areas that do not meet EPA’s national air quality standards) when prescribed or wildland fires managed for resource or environmental benefits cause or significantly contribute to violations of the particulate matter standards if a State or Tribe has certified that they have implemented a basic smoke management program.  

4. States or Tribes that have not implemented a basic smoke management program will be required to revise their implementation plans to include a mandatory smoke management program if prescribed burns lead to violations of the particulate matter standards.  In such cases, EPA will move forward to redesignate the area in violation as nonattainment.
With the exception of the state of South Dakota, WESTAR recommends the following for an improved framework.  South Dakota intends to submit comments to the docket on this topic.


1) The Wildland Fire Policy should be revised with respect to flagging data under this rule by EPA as soon as is practicable, in a collaborative process with the States and other stakeholders. 


2) Generally, wildfires qualify under the Exceptional Events rule for treatment as “natural events.”   Escaped managed fires (whether wildland use fires or prescribed fires) that are reclassified as wildfires and actively suppressed should be flagged initially as “exceptional events.”  Depending upon the State’s analysis of documentation provided by the land manager, the flag would remain “exceptional event” or be revised to “natural event.”  Criteria for flagging one of these fires as either an exceptional or natural event would be specified in the revisions to the Wildland Fire Policy requested above.


3) States need the flexibility to flag data if pollution concentrations are heavily influenced by emissions from wildland fire use fires and prescribed, but only under unusual circumstances (e.g., radical change from predicted meteorology) and provided that certain provisions are met. These provisions include comprehensive implementation plans for managed fires that address, among other provisions, smoke management and minimization and protection of air quality and public health.  Only fires that are in compliance with the implementation plan and the State- (or Tribal-) certified Smoke Management Program would be eligible for data flagging and exclusion, and if an exceedance occurred, the Smoke Management Program should be re-evaluated to determine if changes are needed to avert future exceedances.  The land manager of a fire managed for resource benefit must document, to the State’s satisfaction, that the implementation plan (1) complied with the State’s Smoke Management Program and (2) was implemented.  

WESTAR supports EPA's efforts to ensure implementation of certified Smoke Management Programs.  We see neither reason nor evidence of need to back away from the current requirements for a certified program.  The simple generic statement "that basic smoke management practices are being employed by burners" is a lesser requirement.  Continued implementation of EPA's current policies is needed to protect public health.


4) Many States have adopted enhanced smoke management plans.  The final Exceptional Events rule should require consistency with whatever level of smoke management plan that a State has adopted as long as the State has a certified Smoke Management Program.

Issue 3:  What data can be flagged? 

EPA Proposal:  The proposed exceptional events rule specifies criteria for qualification as an exceptional or natural event.  These criteria would allow flagging of data that are as follows:

1. above the level of the applicable standard (i.e., an exceedance)

2. significantly beyond the normal fluctuating range of air quality
· Option 1:  Meet or exceed the 95th percentile of concentrations typical of days in the calendar quarter for a 3-5 year period of record that are not influenced by exceptional events

· Option 2:  Concentrations above the 95th percentile conclusively determined to qualify for exclusion “subject to other requirements of this proposed rule.”   Concentrations above the 75th percentile also qualify when “demonstrations…satisfy the other criteria in this proposed rule

· Option 3:  General case-by-case evaluation, without threshold criteria, based on weight of evidence 
3. large enough that no exceedance would have occurred without the event.
WESTAR Comment:  

1. Exceptional events and natural events may not cause exceedances

WESTAR recommends that the rule cover exceptional events whether or not they are exceedances of the NAAQS.  Air quality above and below the standard can be impacted significantly by an exceptional event.  The NAAQS do not serve as bright lines for distinguishing whether an exceptional event occurred.  Furthermore, there are reasons to flag data impacted by exceptional events besides determination of attainment status where values below the nominal standard are important, such as design value calculations and eligibility for the limited maintenance plan option. 

2. With respect to the options in the proposed rule to show that data is significantly beyond the normal fluctuating range of air quality, WESTAR recommends a hybrid of Options 2 and 3

WESTAR’s view is that statistical analysis may be used to qualify an event as an exceptional event, but statistical analysis should not be used to exclude an event from qualification as an exceptional event. Accordingly, WESTAR recommends that the rule allow States to seek a flag for any and all data impacted by an exceptional event.  Concentrations above the 75th percentile of typical concentrations qualify as exceptional events and require only basic documentation.  States may justify concentrations below the 75th percentile level on a case-by-case basis.

3. Exclusion of the entire value

EPA correctly points out that there is no acceptable method for apportioning the monitored data between natural events and anthropogenic sources.  WESTAR supports EPA’s long-term goal of developing new analytical methods that would allow discounting only the portion of a daily value attributable to a natural event.  Until an acceptable methodology is fully developed, tested, and adopted by regulation, the monitored value for an exceptional event should be excluded in its entirety.

Issue 4:  Does EPA need to address the annual standard? 

EPA Proposal:  EPA’s Preamble to the proposed rule does not specifically discuss application to annual standard.  However, some features and options of EPA’s proposal would accommodate the annual standard.  These include the following:

· Percentile analysis by calendar quarter

· Option to submit documentation up to 3 years following an event

· Option for flagging and documentation 6 months before a regulatory decision

WESTAR Comment:  The common thread among these elements is that they provide a longer-term perspective.  While the elements are discussed in more detail elsewhere in these comments, WESTAR finds it important for EPA to remember that the rule needs to accommodate the impacts of exceptional events on the annual standard when finalizing the rule.  States should be able to flag any and all data impacted by a natural event.  If EPA adopts statistical analysis as part of the final exceptional events rule, the statistical analysis should only impact the level of documentation, not the ability to flag an event.

Issue 5.a:  What is the timeframe for flagging event data for discounting data from determinations of attainment?

EPA Proposal:  EPA has proposed the following three options:

Option 1. Flag event data at the time the data is submitted to AQS

Option 2. Place an interim flag on the event data at the time the data is submitted to AQS

Option 3. Flag the data no later than 6 months before a regulatory determination

WESTAR Comment:  WESTAR supports a modification of Option 2 that modifies the timeframe for flagging a data point to 180 days after the close of the quarter of the event and, similar to Option 3, allows for retrospective flagging of data under special circumstances.  

WESTAR continues to support the interim flag concept but notes that an issue has arisen on its implementation.  One Western State is required by State law to have a public process including a public hearing before a data point may be flagged.  There is not enough time to validate the data, fulfill the State statutory requirements and flag the event data by the close of quarter that the data is submitted to EPA.  Consequently, WESTAR recommends that States have 180 days after the close of the quarter of an event for placing an interim flag on the data point.

The final rule must also accommodate retrospective flagging of data to support the principle that no state should be required to develop a control plan SIP for uncontrollable sources of air pollution.  In light of the proposed more stringent PM2.5 NAAQS, WESTAR is concerned that a State may have failed to flag data impacted by a natural event because the data values were below the current NAAQS, only to find the State threatened with nonattainment after the NAAQS revision.  Flagged data also affects determination of a design value and qualification for a limited maintenance plan.  The final rule must allow retrospective flagging of data to address these uses of data.

Issue 5.b:  What is the timeframe for submitting documentation for discounting data from determinations of attainment?

EPA Proposal:  EPA has proposed the following three options for State submission of documentation:

Option 1. 180 days following the close of the quarter of event occurrence
Option 2. Up to 3 years following the quarter of event occurrence 

Option 3. No later than 6 months before a regulatory decision

WESTAR Comment:  WESTAR supports Option 2 with a modification similar to Option 3 that allows for retrospective submission of documentation under such special circumstances as addressing a new standard, determination of a design value and qualification for a limited maintenance plan.  Generally, a State would submit the documentation up to 3 years following event occurrence.  When necessary for a regulatory decision, States could submit documentation no later than 6 months before the decision.

Issue 6:  What is the timeframe for collecting documentation for discounting data from determinations of attainment?

EPA Proposal:  EPA does not explicitly address the timeframe for documentation.  EPA states the following:

The State has the responsibility to document both the occurrence of the event and the causal connection to the monitoring data under consideration.  (71 FR at 12598)

WESTAR Comment:  WESTAR agrees with EPA’s statement on State responsibility.

Issue 7:  What is the timeframe for collecting documentation for discounting data discovered during SIP development?

EPA Proposal:  EPA has proposed an option for flagging and documentation that partially addresses WESTAR’s issues.  EPA’s Option 3 allows for retrospective flagging and documentation of events no later than 6 months before a regulatory decision.  EPA usage of the term “regulatory decision” in the proposed rule, however, restricts retrospective flagging and documentation to attainment and nonattainment designations.


WESTAR Comment:  WESTAR recommends that EPA broaden the term “regulatory decision” to refer not only to attainment-nonattainment designation but to addressing a new standard and SIP development issues such as calculation of design values and qualification for a limited maintenance plan. SIP control plan development causes air quality data to be subject to close analysis.  States have  found that the inclusion of data affected by exceptional events—even data that does not exceed the standard—can distort design values used in attainment and maintenance plans and may disqualify an area that would otherwise qualify for the limited maintenance plan option.

Issue 8:  How is reasonable documentation defined?

EPA Proposal:  EPA’s proposed rule does not specify a minimum level of documentation, but instead provides examples of kinds of information that may be included in documentation, and requests comment on whether guidance is needed for national consistency. The proposed rule does not address dispute resolution.

WESTAR Comment:  WESTAR recommends that EPA headquarters work with States and local agencies to establish national guidance for documentation followed by a collaborative process between each EPA regional office and its constituent States and local agencies to develop regional criteria based on the national guidance. This process would provide more consistency among the EPA regional offices than currently exists. This recommendation is based on our experience with the PM10 Natural Events Policy. The PM10 Natural Events Policy does not specify a minimum level of documentation but does provide examples of types of documentation.  The unintended consequences were that examples became requirements, examples may not be applicable to the circumstances of an event, and as there were no criteria limiting the amount of documentation, documentation tended to be voluminous and resource-intensive.  

WESTAR further notes that the proposed exceptional events rule includes as one of its five examples, “extremely high wind speeds, or unusual transport conditions relative to historically typical levels for the season of the year”.  The example is problematic and could lead to future issues with documentation. Not all recurring wind-generated dust events are caused by extremely high wind speeds or unusual transport conditions.

WESTAR also recommends that EPA and the States work together, as part of the national guidance, to establish a mutually acceptable technical dispute resolution mechanism.  The mechanism would rely on technical evaluation of the documentation by an independent third-party rather than administrative evaluation.  A survey of Western States had revealed that issues between States and EPA regional offices on documentation were technical disputes about adequacy and causality.  

Issue 9:  What should a Mitigation Plan accomplish?

EPA Proposal:  EPA has proposed one option (Option 1) and is taking comment on three additional options on whether and to what extent States might be required to adopt specific mitigation plans or measures.  Under the following options, States:

Option 1. Implement and, along with documentation of the event, document public notification and education and appropriate and reasonable controls

Option 2. Develop general mitigation plans as part of Section 110(a)(1) SIPs

Option 3. Develop a mitigation plan following an event

Option 4. Are not required to adopt and implement specific mitigation plans or measures under the Exceptional Events Rule

WESTAR Comment:  The focus of a mitigation plan should be on protection of public health.  The plan should first and foremost serve as a communication strategy for informing and educating the public and minimizing public exposure to high pollutant concentrations.  The plan should also address controls for sources where controls abate or minimize sources contributing significantly to unhealthy air quality during natural events. WESTAR’s previous recommendations to EPA on the PM10 Natural Events Policy focused on natural events.  EPA’s proposed rule addresses exceptional events.  As defined in the SAFE-TEA-LU revision to Section 319 of the Clean Air Act, the term is “exceptional events” includes both natural events (such as dust storms and volcanic eruptions) and non-recurring anthropogenic events.  This difference is important because impacts from events and actions to mitigate those impacts can be fundamentally different for different types of events.  For example, in areas that are prone to dust storms, it makes sense to develop a plan to mitigate significant sources of wind-generated dust.  On the other hand, it makes little sense to develop a mitigation plan for a once-in-a-lifetime event.

For events that are non-recurring or unlikely to recur, WESTAR supports Option 1.  Section 319 has been amended to state that the highest priority is protection of public health.  Accordingly, an acceptable mitigation plan could address mitigation of impacts on public health.  These could include warning people, especially members of susceptible populations, to stay indoors.  When an event is non-recurring, mitigation of impacts would include more direct action to safeguard public health than actions to mitigate the nonrecurring emissions.

For recurring natural events, WESTAR supports Option 3, which is similar to the current requirement for a natural events action plan (NEAP).  We also support the application of BACM for significantly contributing anthropogenic sources.

WESTAR further recommends that EPA work with the States in a collaborative process on guidance to define acceptable responses to exceptional and natural events.  

WESTAR does not support Option 2.  The Natural Events Policy was developed by EPA and the States to avoid dealing with events that cannot reasonably be controlled through SIPs.  WESTAR believes that exceptional and natural events should continue to be dealt with outside of SIPs.

Finally, to facilitate the handling of different types of events, EPA needs to revise data flagging to distinguish between chronic natural events and natural and exceptional events that are nonrecurring or unlikely to recur.

Issue 10:  What is the timeframe for submittal of a mitigation plan?

EPA Proposal:  EPA has asked for comment on the following four options for the timing of submission of the mitigation plan:

Option 1. Documentation of appropriate and reasonable controls with documentation for the event

Option 2. Within 3 years of NAAQS promulgation as required by Section 110(a)(1) of the Clean Air Act

Option 3. 18 months following the close of the quarter of the event occurrence
Option 4. Broad flexibility in response to an event

WESTAR Comment:  WESTAR finds that the first option can work for a clearly defined, well-understood event that is nonrecurring or unlikely to recur.  As stated above, mitigation of impacts on public health may be the more feasible and health-protective response to the event than mitigation for an event that is not or unlikely to occur again. 

For the reasons stated above in Issue 9, WESTAR does not support the second option by which a mitigation plan would be developed as part of a State’s obligation to meet Section 110(a)(1) requirements.

The third option is troublesome.  Under the Clean Air Act, a State is normally required to take action when there is violation of the standard.  This option would require action when there is only an exceedance.  Further, the option should be coordinated with the timing for submission of documentation.  It is possible that a plan could be required for an event that a State decides not to treat as an exceptional or natural event.  WESTAR recommends that the mitigation plan for a chronic event be submitted 18 months following the close of the quarter when the State discovers data are adequate to determine a violation of the NAAQS has occurred.

Issue 11:  How should documentation for exceptional events and mitigation plans be processed?

EPA Proposal:  EPA has proposed the following for processing documentation:

· 30-day EPA review

· Option for a 30-day extension

WESTAR Comment:  WESTAR believes that national guidance and regional criteria will help facilitate preparation of documentation.  When additional guidance or clarification is needed, WESTAR encourages consultation between a State and its EPA Regional Office.  

WESTAR also supports EPA’s intent to review documentation in timely manner.  EPA is allowing itself 30 days for review.  This may be a short time period of time, but the States believe it will be very helpful if it is met.  EPA should give broad deference to State documentation.

Mitigation Plans
EPA Proposal:  EPA has proposed the following for dealing with each option for mitigation plans:

Option 1. EPA continues oversight of existing State programs

Option 2. EPA reviews and concurs with the State’s Section 110(a)(1) SIP

Option 3. EPA reviews and concurs with the State’s mitigation plan

Option 4. EPA provides broad flexibility to the State

WESTAR Comment:  EPA proposes a different response for each option it is proposing for mitigation plans.  Responses range from allowing States broad flexibility to oversight of State programs to formal review and concurrence.  In the end, States depend upon meeting EPA expectations to ensure that qualifying data are excluded as exceptional events.  Further, WESTAR recommends Option 1 for non-recurring exceptional events or Option 3 for chronic natural events.  Regardless of the option or options ultimately chosen, it is only fair that States have an understanding of EPA expectations.   WESTAR proposes that there be a collaborative process between the States and EPA to define the expectations for documentation and mitigation plans based upon State and EPA experience with handling these documents.  WESTAR found that upfront consultation between States and EPA helped to address issues that arose from implementation of the Natural Events Policy.
� The Interim Wildland Fire Policy uses the term “Smoke Management Program;” the proposed Exceptional Events rule, “Smoke Management Plan.”
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