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June 30, 2011

Ms. Gina McCarthy, Assistant Administrator

Office of Air and Radiation

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue N.W.

Washington, D.C. 20760

Dear Ms. McCarthy:

The Washington State Department of Ecology would like to offer comments on matters of special interest to the state of Washington regarding the May 2, 2011 draft Guidance on the Preparation of Demonstrations in Support of Requests to Exclude Ambient Air Quality Data Affected by High Winds under the Exceptional Event Rule.  Washington’s issues are related to reasonable controls, guidance v. regulation, regional v. local events, relation to agriculture, wind speed, recurrence, and building on previous work to address high wind exceptional events.  We conclude with a comment regarding exceptional events affected by fire.
We would like to begin by endorsing the comments on the draft guidance submitted by WESTAR and NACAA.  

Washington’s issues basically revolve around the requirement that a high wind exceptional event should not be reasonably controllable or preventable.  Our specifc comments are as follows:
1. Reasonable controls; guidance v. regulation.  Section 3.1.2 of the draft guidance states, 

If a set of control measures could reasonably have been in place for contributing sources at the time of the event, then they must have been in place for the event to qualify as an exceptional event under the EER.

Later in this section, the draft guidance continues 

In areas where events continue to recur, EPA may consider BACM, or greater levels of control, as the appropriate starting point [to determine reasonable controls], regardless of attainment status…it could be reasonable to require controls more stringent than BACM or RACM, particularly in areas with recurring exceedances. 

Where there are recurring exceedances, a state can elect to develop a voluntary High Wind Action Plan for EPA approval to define reasonably controls.  Section 3.1.6. states

Once the state has begun implementation of the measures approved by EPA and EPA has formally recognized implementation of the High Wind Action Plan, EPA would consider the controls to be reasonable as long as events do not recur.  If events recur, EPA will need to re-approve the High Wind Action Plan regardless of whether it is revised or remains as-is.  If EPA indicates that the High Wind Action Plan needs to be revised and the state chooses not to do so, this will be considered in EPA’s determination of whether controls in place were reasonable for subsequent events.

Basically we see this as an escalating series of controls that is outside the statutory framework established by the Clean Air Act.  Under the Act controls are defined by the state’s SIP applicable to the area. The applicable SIP may include the 110(a) infrastructure SIP, attainment plans, and maintenance plans.  Further, a state may have committed to additional reasonable controls through a Natural Events Action Plan developed under the earlier Natural Events Policy or could commit to such controls under the proposed voluntary High Wind Action Plan.  
Should EPA wish to require controls that go beyond a state’s SIP and voluntary commitments under a Natural Events Action Plan or High Wind Action Plan, EPA should not be establishing requirements through guidance.  Instead EPA should establish control requirements through notice-and-comment rulemaking.
2. Regional v. Local events.  There is another aspect to the requirement in the guidance that controls were implemented “at the time of an event”.  This seems to be a reasonable requirement for an event that involves local sources.  However, many events in Washington’s Columbia Plateau are regional in scope and involve distant sources and can extend for as much as a couple hundred miles.

3. Relation to agriculture.  Attendees at EPA Region 9‘s June 9, 2011 Workshop on the draft guidance were informed that EPA had decided not to consider agriculture in developing the guidance.  Yet, the draft guidance brings both a state and EPA face to face with agricultural practices and controls.  The Columbia Plateau of eastern Washington is a dryland farming area with powdery soil that is easily raised by the wind.  One set of recommended Best Management Practices to deal with “farming with the wind” is various crop rotations.   These involve recurring cycles of greater and less vulnerability to wind erosion dust generation depending upon such factors such as the specific crops or fallow periods in the rotation, agricultural activity such as tilling and harvest, and the state of crop development and the protection that affords against wind erosion.


4. Wind speed.  The draft guidance proposes a 25 mile per hour default wind speed for events when it can be assumed that controls are overcome and dust is raised.  This wind speed is based on research done near Las Vegas, Nevada.  As already mentioned in the previous comment, soils in the Columbia Plateau of eastern Washington are powdery and easily raised by high winds.  Research indicates that a much lower wind speed is a more suitable default for the Columbia Plateau.  This research is discussed in Ecology’s Natural Events Action Plan for the Columbia Plateau. 
 
5.  Recurrence.  The draft guidance proposes to treat recurring events differently from “one-time” events (see control requirements discussed in comment 1).  We do not agree that this is an appropriate treatment of high wind events.  In an agricultural area, disturbance of the soil surface occurs periodically as a result of agricultural activities such as tilling and harvesting.  The amount of dust raised by high winds at one time and not another does not reflect better and worse levels of control but the cycle of agricultural practices.  It does not require continual review and revision of high wind action plans by the state and EPA as the guidance envisions.
In the past several years the number of high wind dust events recorded by any PM10 monitor in the Columbia Plateau of eastern Washington would classify the events as “one-time” events under the draft guidance.  Nonetheless what we observe in the Columbia Plateau is not “one-time” events but a series of recurring events.  Since we first became aware of high wind dust events as an air quality issue in the early 1990s, we have observed that dust events recur during the same times of year though the frequency and magnitude at any single monitoring site has varied over the years.  The recurrence of these events has provided a basis for a significant investment in research by the Agricultural Research Service and Washington State University on Best Management Practices for “farming with the wind”.  
While the draft guidance specifies a 3-year period to determine recurrence, we suggest basing “recurrence” on a longer period of record such as 10-to-20 years or even more.  As discussed above, recurrence should not be treated as a “problem” simply because it occurs.


6. Building on previous work.  Ecology developed a Natural Events Action Plan (NEAP) for the Columbia Plateau under the earlier Natural Events Policy.  The NEAP defined a wind speed threshold much lower than the proposed 25 mph default for the Columbia Plateau, described procedures for documentation depending upon whether the wind was above or below the threshold, and addressed agricultural Best Management Practices.  Neither the draft guidance nor the EPA workshop addresses using and building upon what has already been done by states—with significant investment—to address high wind events.  Yet, the NEAP could furnish the core of a high wind action plan envisioned by the draft guidance.

7. Fire.  We would also like to comment on another exceptional event issue of great importance to Washington—fire.  We look forward to the opportunity to review the draft guidance on exceptional events affected by fire and the long-overdue fire policy itself and hope to be able to work collaboratively with EPA to address any issues.  

We have focused our review—and comments—on the draft guidance for high wind events.  Once the draft guidance for fire events and fire policy are issued, we request a formal reopening of review for the draft Overview of Draft Guidance on the Implementation of the Exceptional Events Rule and the draft Exceptional Events Rule Frequently Asked Questions.  While the review could be restricted to fire issues, we recommend that opening the documents to a broader review as the treatment of high wind and fire events are so intertwined in the current drafts.

Thank you for the opportunity to comment.  If you have questions, please contact Doug Schneider of my staff (360-407-6874; dsch461@ecy.wa.gov).

Sincerely, 
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Stuart A. Clark
Air Quality Program Manager
cc:  
Washington Air Quality Managers 

Dan Johnson, WESTAR

Nancy Kruger, NACAA

