April 25th Public Hearing Testimony
My name is Dan Johnson. I am the Executive Director of the Western States Air Resources Council – known to most of you by our acronym: WESTAR. WESTAR is an organization of 15 western state air quality management agencies. Thank you for the opportunity to comment on this important rule proposal.
The WESTAR Council strongly supports EPA’s efforts to develop a workable regulation that addresses air quality affected by uncontrollable events. We appreciate EPA’s willingness to consult with the states on this important matter. EPA’s proposal clearly reflects an understanding of the challenges the states have faced implementing both the exceptional events policy and the natural events policy. These policies have worked.  We encourage EPA to develop an exceptional events rule that is consistent with these earlier policies, and that is further guided by principles articulated in SAFE-TEA-LU, the authorizing legislation for this rulemaking. The principles include:
· Protection of human health is the highest priority.
· Timely information should be provided to the public in any case in which the air quality is unhealthy.
· Each state must take necessary measures to safeguard public health regardless of the source of the air pollution.
WESTAR is developing detailed written comments for submission to the rule docket.  Today, I would like to focus on 4 key topics.
1.  Why is a natural/exceptional events rule needed? 
Simply put, the purpose of the exceptional events rule is to ensure that a state is never put in the position of having to develop a control plan to address uncontrollable sources of air pollution. This is not to say that unhealthy air quality caused by exceptional events should be ignored. When air quality standards are violated, the air is unhealthy regardless of the source, and appropriate actions should be taken to mitigate public health impacts.  The issue is not whether action should be taken - it should. The issue is whether the development of a State Implementation Plan is the best way to address uncontrollable sources of air pollution – and clearly it is not. We believe the proposal with the selection of appropriate options will achieve the purpose of the rule consistent with the principles noted above.

2. Clarification of terms used in the exceptional events rule

Several terms used in the rule need to be defined or revised to avoid confusion and to clarify the applicability of the rule in various scenarios.  I want to focus on two today.  Our written comments will address others.
Exceptional events, a term which includes both natural events (such as dust storms and volcanic eruptions) and non-recurring anthropogenic events
As the term is defined in the SAFE-TEA-LU revision to the Clean Air Act, “exceptional events” includes impacts from events that can be fundamentally different. The differences are important because the steps that could be taken to mitigate the impact of the events may differ significantly. For example, in areas that are prone to dust storms, it makes sense to develop a plan to mitigate significant sources of wind-generated dust.  On the other hand, it makes little sense to develop a mitigation plan for a once-in-a-lifetime event.
Regulatory determination 
In addition to the obvious effect that exceedances of the standard due to exceptional events can have on attainment and maintenance of a national ambient air quality standard, the inclusion of data affected by exceptional events—even data that does not exceed the standard—can distort design values used in attainment and maintenance plans, may disqualify an area that would otherwise qualify for the limited maintenance plan option, and when EPA adopts a new or revised standard, directly impact the designation of attainment or nonattainment.
3.  When must a state submit documentation in support of an exceptional events flag?

WESTAR recommends that EPA adhere to the following principle in finalizing the approach or approaches to flagging and documentation—namely, that a State should never be put in the position of having to develop a control plan to address uncontrollable sources of air pollution. Either option 3 or option 2 with a provision that would allow for retrospective data flagging under special circumstances would adhere to this principle.
4. The need for guidance
WESTAR recommends a collaborative process between EPA and the States to develop guidance that addresses both documentation and mitigation.  The proposed exceptional events rule does not specify a minimum level of documentation but does provide examples of types of documentation.  The current PM10 Natural Events Policy did the same, resulting in unintended consequences - examples became requirements and no criteria limited the amount of documentation states were required to submit.  
EPA is proposing mitigation actions or plans to address the SAFE-TEA-LU-based requirement for each State to take necessary measures to protect public health.  Yet, as observed earlier, exceptional events range from once-in-a lifetime anthropogenic events to not likely to recur or infrequent natural events to chronic natural events.  Mitigation actions suitable for one type of an event may not be suitable for another.
Thank you for the opportunity to comment.  I would be happy to clarify any of my remarks.
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