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June 24, 2011

Ms. Gina McCarthy, Assistant Administrator

Office of Air and Radiation

U.S. Environmental Protection Agency

1200 Pennsylvania Avenue N.W.

Washington, D.C. 20760



RE:  Draft Exceptional Events Guidance
Dear Ms. McCarthy,
The California Air Pollution Control Officers Association (CAPCOA), representing the air pollution control officers from all 35 local and regional air districts in California and dedicated to improving public health and providing clean air for all of our residents, would first like to thank you and express our gratitude for taking time out of your busy schedule to meet with members of our organization during your recent visit to Region IX on April 14, 2011.  We feel that the opportunity to meet with you in person to discuss several issues of shared concern to both CAPCOA and EPA, including the proposed Exceptional Event Guidance, was very positive and helpful in our efforts to continue to work together to address air quality matters.
I would like to focus the remainder of this letter on CAPCOA’s comments on the Draft Exceptional Events Guidance documents that were released for the first round of commenting on May 2, 2011.  We recognize and appreciate the amount of effort and resources EPA has put into reviewing the Exceptional 
Events Rule and its implementation during the last several months. However we are concerned that our movement to partner with EPA to share our expertise and experiences implementing the rule has not been heard. Although the air districts have a wealth of data and analysis that would be helpful to the EPA in developing useful guidance, we were not allowed to be a part of the process until EPA officially released the draft guidance and expected comments on that new guidance within 60 days.
To be clear, we agree on the necessity for clarity and streamlining efforts to ensure that the Exceptional Events Rule is applied consistently.  These efforts also enhances the planning agencies understanding on the requirements in a submittal package for EPA concurrence.  The Exceptional Events Rule is a useful and needed tool for air agencies in our planning efforts. We also feel that, while guidance can be helpful, the appropriate mechanism to address the shortcomings of the rule is to work through the formal rule revision process.  We believe the rule revision path more effectively and efficiently establish clear regulatory language so that actions taken based on the rule will face fewer challenges.
CAPCOA believes that the Exceptional Events Rule must have clear definitions throughout the document and any future guidance documents.  For example, the guidance document uses the important term “reasonable” without defining what is “reasonable.”  Much of the guidance seems general in nature leaving the assessment and implementation up to interpretation by EPA.  The document needs to strike the balance of providing specific guidance to the agencies, while retaining the goal of providing EPA with the ability to evaluate each unique case. At this point, the guidance document fails to meet this goal.
The draft guidance includes significant new documentation requirements that appear to be unreasonable and unnecessary and should be reconsidered.  For example, EPA's request that exceptional event documentation include a comprehensive control analysis that includes a back trajectory indicating specific sources in the upwind area, an inventory of the contribution for the significant sources, and detailed descriptions of controls and their implementation and enforcement effectiveness is an excessive requirement that will require extensive staff effort to not only prepare, but to ultimately review by EPA.  Many of these new requirements exceed the Exceptional Events Rule, and add layers of supplemental, unnecessary work to precedent already established through prior EPA approvals of well-documented exceptional events.  
Given the limited staff resources at the state, local, and federal levels, EPA must establish guidance that streamlines and focuses exceptional event documentation on the factors necessary to make defensible determinations that comply with the Exceptional Events Rule.   We recommend that EPA work closely with CAPCOA and other state/local agencies to closely review and develop documentation guidance that is reasonable and consistent with prior approved exceptional events and the Exceptional Events Rule.  
CAPCOA understands the rationale behind establishing a default high-wind threshold to assist EPA in determining the required level of review and documentation necessary to make exceptional event determinations.  However, it is very important that 25 miles per hour not be set as the hard, bright line for what constitutes high wind events for all arid areas.  Depending on local circumstances and conditions, the actual wind speed required to cause emissions from undisturbed and reasonably controlled surfaces will vary greatly from the 25 miles per hour set forth in the draft guidance.  Some areas of the arid west may be able to demonstrate that a lower threshold is justified for their area while others could prove that the threshold should be higher.  Examples of existing data for some areas of California indicate the threshold could be as low as 16 miles per hour in the San Joaquin Valley to 45 miles per hour or more in the Owens Valley.  EPA selected the 25 mile per hour default threshold after reviewing a limited number of studies not intended for such a determination. EPA has acknowledged that alternative thresholds could be considered for individual areas with appropriate justification, but the guidance fails to set forth exactly what and how much documentation would be required for EPA to approve an alternative threshold.
The guidance documents does not indicate how agencies can challenge a determination by EPA on the non-concurrence of an Exceptional Event submittal.  While we prefer to work through the submittal process with EPA to address any issue that may arise before submittal, both the air districts and the California Air Resources Board have submitted what we thought was the required documentation to show an Exceptional Event only to see that EPA failed to agree.  Currently, if EPA makes a finding of non-concurrence on a submittal, the only recourse left to the planning agency is to wait until that finding impacts a formal action taken by EPA on a rule or State Implementation Plan at which time the agency can proceed with a legal action.  In an effort to avoid spending precious resources and time on costly litigation processes, we recommend that the guidance document include a mechanism to seek resolution of disagreement regarding non-concurrence on submittal packages for exclusions of data due to Exceptional Events.
In the Conclusion section of the Overview of the Draft Guidance Documents, EPA states “EPA expects to adhere to the draft guidance provided in this overview document and its attachments during the review and document finalization process….”  With so many areas of the guidance still causing concerns due to such things as lack of definitiveness and clarity, EPA should not move forward on implementing guidance until it has been fully reviewed, commented on, or even formally approved. For an air quality issue that is very technical and has the potential to have great consequences on both EPA staff and local and state air planning agencies, this does not seem to be the appropriate pathway to move forward in determining adequacy and eventual concurrence, or not, of the submittal.  
On this note, EPA acknowledges the resource intensive process surrounding the preparation and submittal of demonstration packages but the guidance fails to explain EPA’s process and intention on handling the thousands of submittals that have been submitted prior to this draft guidance being released that may have an impact on agency planning efforts.  EPA only states that they will be prioritizing review on those submittals that have near term impacts on rule approvals or SIP submittals.  How will those submittals that do not rise to this prioritization level be handled?  Will there be an effort to establish an amnesty on those submittals?  CAPCOA would like to see a clear explanation on how EPA will be handling those types of submittals and on what timeline.
In closing, we appreciate the opportunity to share some of our initial comments and concerns with EPA and we do look forward to further review, comment and discussion on subsequent rule revisions and guidance related to the Exceptional Events Rule.

Sincerely,
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Thomas J. Christofk

President

cc: 
California Air Resources Board


National Association of Clean Air Agencies


Western States Air Resources Council

